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Tae Stare of Ruope Istanp - “TmovibeEnce PranrtaTions,
COMPLAINANTS V. THE COMMONWEALTH oF MASSACHUSETTS, DE-
_ FENDANT.

-The Supreme Court has jurisdiction of a blll filed by the state of Rhode Tsland

. against the state of Massachusetts, to ascertain and establish the northern boun.
dary between the states, that the rights of sovereignty and jurisdiction be restored
and confirmed to the plamtlffs ‘and they be quieted in the enJoyment ‘thereof, and
their title; end for other and further relief.

Jurisdiction is the power to hear and determine the stbject | matter in controversy
“between parties'to a suit; to adJudlcate or-exercise any Judwlal power over them.
An ohjectlon to jurisdiction, on the ground of exemption from the process of the!

-court in which the spit.is brought, or the manner in which a defendant is brought
‘into it,is waived by appearance and pleading to issue; but ‘when the ohjection ;
groes to the power of the court over the parties; or the sub]ect matfter, the defend.

ant need not, for he cannot give the plaintiff a better writ, or bill. )

The Supreme Cours is one of limited and special. original jurisdiction. Its action

" must be confined to the particular cades, controversxes and parties over which,the

) constitution and laws have authorized it-to act; any proceeding without the limits

) prnscrlbed is coram non judice, and its zction a nullity. And whether the want or
excess of power is objected by a party, or is apparent to\-the Court, it must sur-
cease its action, or proceed extra—gudxmally

The several states of the United States, in their hlghest soverelgn capacity, in the

‘ convention of the people thereof on whom, by the revolution, the prerogative of
the crown a.nd the transcendent’ power of parliament dévolved, in a plenitude un-
lmpau'ed by any act,.and controllable by no authority, adopted the constitution by
which they respgctively made to the United Btates 2 grant of J\ldlcl&l power over
controversies ‘between two. or more states. "By the constitution, it was ordained

' vthat this judicial power, in cases where a state was a, party, shou]d be exercised by
the Supreme Court; as one of- original jarisdietion. The stateg waived their exemp-
tion from judicial power, as. sovereigns by original and inherent right, by their own
grant, of its exercise over themselves in such cases; but which they would not grant
to any inférior tribunal. By this grant, this Court has acquired Junsdxcuon over
the parties in this cause, by their own consent and delegated authonty, a§ their
agent for executing the judicial power of the United States in the tases specified.
Massachusetts has appeared, submitted to the process ini her legislative capacity;
and plead in bar of the plaintiff’s action cerlain matters on which thé judgment of
‘the Court is asked. All doubts as to _]unsdlchon over the parties are thus at rest,

_as well by the grant of power by the people, as the submission of the leglslature }
to the process; and calling on the Court to exercise its Junsdxctlon on'the case pre-

.-sented by the bill, plea, and answer.

Altllough the constitution does not in terms extend the judicial power to all contro-
versics between two or more states; yet it in terms excludes noge, whatever may
be their nature or subject. :

This Court, in construing the constitution as to the grants of power" to, the United
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Stptes, and the restrictions upon the states, has.ever held, that an exception of
any particular cage presupposéa that those which aremiof exceptéd, are embraced
within the grant or pl'Ohlblthll aid have laid it -down ae. a general rule, ‘that
where no «exception is made in ‘terms, none will be made by mere implication or
-construction.

In the.construetion of the constitution we must, Iook to the history of the'times, ana
examine the state of things existing when it was framed and adopted, 16 ascertain
the old liw, the mischief, and the remedy.

The- boundary established and fixed by coinpact tistween nations becomes conclisive
uipon all the subjects. and -pitizens . thereof, and binds their rights; and is to be
trented, to all intents and purposes, as the true real, boundary: . The cofistruction
of such' compact iz a julticial question. -

There can be byt two trijunals under-thé constitution who can ‘act .on ‘the: bounda-
' ries-of stites, the legislaiive or the judicial power ;.the Tormer is lishited. in exprois
.terms; to assent or dissent. where.a compagt or’ agreement is. referred . to them by
" the states; ‘and as the Iptter can.be exercised only-by this-Court when a state is &
paity; the power is here, or it connot éxist,- '

Thlﬂ Courf exists by a diréct grant from the-pacple ¢ of théir judicid] power: itids ex-
‘etcised by their, .authority, a# theit ageant, selected by theimbselves, for the putposes
‘specified. The people of the smt‘es,@s they - regpeotively become parties: 1o the
congtitution, gave to the Judiclal ‘power -6f the Wnifed States, jurisdiction-over
themselves; -controversies . between sta’ﬁés, ‘hetweoti :citizenis. of the same or dif-
forent states, ‘claiming lands under their .eonﬂxctmg' ‘grauts; within' disputed.

. “territory..

‘No court acts differently in detidirig . ozi bou'ndgry betheu stafes, than ‘on’ lines |
between separate tracts of land. ‘If there is: -uncertainty where the Tine is, if there '
is &"confusion of boundzmes by tha.natire of interlocking grants; the obliteration
"of .mgrks, the. interiixing of possebsion 'under different propriefors, the effscts of
accident; f:a'ud or time, or other kjﬂﬁ’red Gausesy it Is @' case appropriate ta equity.
An iseue at Jaw is-direeted, a. commission of boundary awarded; bri the courtare
satisfied Wxthout sither; they decres what and where the botindary of a firm,a ma-
nor, province, or a state, is ,aﬂd shall ba,

There is neither the authonty of law “or"reaison “for the position, that boundary be- .
tween ‘nationg or states is, in.its nature; any'" ‘more p political questhn then any
‘other subject on which they may contend. None' can be settled without war or
treaty which.is by political- power ;- but, under the old #nd new contederacy,
they could apd can be settled by A eourt constituted by themselves, as tneir-
owR subsntutes, authorized .to do thg/t for states, which “states alone could do
Dbefore. .

1t has been’ contendsd: -that. this Court canmot ‘proceed in this catss without some
process and rule of decision prescnbed appropriate to the case;. but no duestion on
process can arise on these pleadlngs, none is now necéssary, as the defondant
has appeared and plead, which plea in ifself makes the first point in the cause,
without any additional pracéeding; that is, whether the “plea shall.be allowed, if"
sufficient in-law, o bar the ccomplaint, or’ be overruled, as not being a bar izt law.
though true in fact.

This Court cannot presume that any. staté which . holds prerogative rights for the
good of its citizens, and by the constitution his agneed that those of any’ other’
state- shall enJoy rights, privileges, and immunities in each as its own, .doy. would
extner do wrong, or deny right to a sister state or its- oltuens, or refuee to “submit
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10 those ducrees of this Court, reridered purswant to its own delegated authority;
. when in & monarchy,‘lts fundamental law declares thut such decree execufes‘
itself
In the case of Olmstead, this ‘Court expressed its opmmn that if state leg;slamres
may annul the ,}udgments of the courts of the United States, and the nghts thereby
- acquired, the constitution becomes a solamn mockery, and the natioy is depnved
" of the means of enforcing ity lates by ity own tribunal. '8¢ fatal a result must«be
deprecated by all; and thé people of every stntp must feel a deep'interest in rosist:
ing principles so destructlve of the Union, and in avertmg consequences ‘80 fatal
_to themselves

ON the 16th of March, 1832, the state of Rhode Island by their sg-
licifor, filed a bill against the state of MaSSachusetts, for the settlement
.of the boundary between the two states; and moved' fora subpeena .
1o be issued, accordmg to the practice of the Court, in similar cases.
“This motion was held under adv’ sement until'the followmg3 term,
and  subpeena was awarded and 1ssued on the.2d of March, 1833.
Thls subpmm was returned with service on the 30th July, 1833;.
“and on.the 18th J anuary, 1834, ‘the appearance of Mr. Webster was
entered for the defendants; and, on' his motion, the cause was con
tmued W1th ledve to “plea;. answer, of demur.
"On’ the 12th January, 1885, a plea ‘and answer | ‘Was. filed: by Mr."
Webster, and on the 22d of February, 1836; by dgreement of ;coun- -
- gel; it was ordered by the Court, that the complamant file a replica-
“tion:to the answer of the:defendant, within six months from the last
~day of January term, 1836, or that thé cause shall stand’ dismissed. -
: The complamant filed a rephcatmn on the 18th of August, 1836;
and at the same time; a « notice of, mtentlon to ‘move the Court for
leave to w1thdraw the replication, upon the ground that theé rule’
requiring the same was agreed to-and entered into by mistake.” =
“"The bill filed by the complainants, set. forth the, original charter ‘
granted on the third day of November, 1621, by ng James the -
First, to the couneil at. Plymouth for planting, ruling, ordering and' :
governing 'New England, ,in- America, describing the ‘Jimits and
boundaries of the territory s6 granted. -The grant or conveyance to
_ thé council at Plymouth; of thé'19th+of March, 1628, to Sir Henry -
Rosewell and others, of a ¢ertain tract of land described in the sime,
-as “all that part of New England, in America, aforesaid, which lies
and extends between a great river there, commonly called Mononiack,
' ahas Merrimac, and a certain other river, there called Charles river,
" being in the bottom of a certain bay, there commonly called Massa-
“chusetts, alias Mattachusetts, alias Massatusetts, bay; and, also, all and-
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-singular those lands.and heredltaments, whatsoever, lying within the
space of thres Enghsh miles on the south, part of the said Charles
river, or of any or every part thereof: and, also, all and singular the
lands and hereditaments, whatsoever, lying and-being within the
space of - three Einglish miles to the southward of the southernmost
part of the said bay, cslled Massachusetts, alias. Mattachusetts, alias
‘Massatusetts bay; and,also, all those.lands and hereditaments, what-"
Soever, which lie and be within the space of three English miles to
the northward of ‘the said river, called Monomack alias Merrimac,
or to the northward of any and every part thereof, and all lands and
hereditaments; whatsoever, lying within the limits' aforesaid, north
and south in latitude and breadth, and in length and ]ongxtude oftand
within all the. breadth aforesaid, throughout thie ‘main lands there,
from the Atlantic and Western sea and ocean on the ‘east part, to the
Sputh sea on the west part.”” The letters patent of confirmation and
grant of Charles the: First, of 4th of - March, 1629, to Sir Henry Rose-
well and others, for the lands included in- the charter of Janies: the
First; and the deed of the council at Plymouth, to them by the name’
of “The. Governor and Company of ‘Mattachusetts Bay in New
England > mcorporated by the said letters patent. '
“The bill further stated that.onm the 7th day of June, 1635 the’
council established at Plymouth for planting a colony and” governmg :
"New. England, in America, yielded up and surrendered the charter
of James the First, to Charles the First; which surrender was duly
~and in form accepted. That after the granting of the letters: ‘patent,
before. set forth; and prior. to the’ granting, of the letters patent
afterwards set forth in the bill to the ‘colony of Rhode Island and
Providence Plantations, the tract of land comprised within the limits
of the state of Rhode Island and Providence Plantations, had been
colonized and settled with a considerable population by emigration,
* principally from England and the colony:of the Massachusetts bay;
and -that the persons who had so, colonized and- ‘settled -the same,
" were seised and possessed by purchase and cOnsent of the Indian
" natives, of certain lands, islands, rivers, harbours and roads, within
‘said tract. That on the 8th of July, 1663, Ki ing Charles the Second,
by letters patent; granted a charter of. 1ncorporatwn to: William
Brenton, John Coddington and others; by the name of .« The Gover-
nor anfl Company of the English Colony of Rhode Island’and Pro-
vidence Plantations in New ‘England, in America;”? and granted and
conferred to the corporation, by the letters patent, “all that part of
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our dori nions in New England,in America, containing the Nahan-
tiek -and Nanhygahsett alias Narragansett, bay, and countries and
parts- adjacent, bounded on the west or westerly to the middle or .
channel of a river there, commonly called and known by the naine
“of ] Pawcatuck alias Paweawtuck, river; and so along the said river
as-the greater or middle stream thereof reacheth- of lies up into the
niorth country, northward unto the head thereof; and from thence,
by a straight line driwn due north, until it meets with ‘the ‘south line
of ‘the Massachusetts eolory; and on'the north or northerly by the
. aforesaid south or southerly line of the Massachuisetts colony or plan+
tation; and. extending towards the east or eastwardly three English
miles, to the east and north-east of the most eastern and north-easgtern -
parts of the aforesaid Narragansett bay, as“the said bay lieth ‘or-ex-
tendeth itself from the ocean on the south or southwardly, unto the
" matth of the river which runneth towards the town of ProV1dence,
‘and from thence along the eastwardly s side or bank- of the said river,
(higher called by the name of Seacunck river) up to the falls caIled
Patuckett falls, being the most westwardly line of Plymouth colmy, .
-and g6 from. the said falls, in.a straight line due notth until it meet
- with ‘the aforesaid line of the Massachusetts colony, and bounded on
the south by the-ocean.” And, in particular, the lands belonging to
the town of Providence, Pawtuxet, Warwick, Nisquammacock, alias
Paweatuck, and the rest upon the main land in the tract aforesaidy
tugether’ with, Rhode Island, Block Island, and all the rest. of the'
islands and ba:.ks in the Nanagansett bay, and bordering upon the
coast of the tract aforesaid, (Fisher Island only excepted,) together
w1l:h all firm'lands, soils, grounds, havens, ports, rivers, waters, fish-
ings, ‘mines ‘royal, and -allother mines, minerals, precious stones,
quaxrles, woods, -wood grounds, .rocks; slates, and -all and singular
othér commodities, Jjurisdictions, royaltles, prwxleges, franchises, pre-
hemlnences, ‘and hereditaments, whatsoever, within the said tract,
botnds, lands, and islands, aforesaid, or to them, or any of them, be-
longinig or in anywise appertaining,” ,
- The bill:proceeds to state the cancelling and vacating of the char—
ter to ¢ Thg Governor and Company of Massachusetts bay in New
England;’ > on a scire facias; and afterwards the regrant of ‘the same
‘territory, with other territories known by the name of the colony
.of Massachusetts Bay and colony of New Plymouth, the provifice
of Mame, &e., by ng'Wllham and Queen Mary, on the 7th of
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‘October, 1691. The descnptmn of the territory then granted, §o fatr-
a5 the same i3 important in' this case, was the following:

« All that part of New England in America, lying and ‘extending
‘from-the great river commonly called Monomack, alias- Merrimack,
- on the north part, and from -thrée mlles northward of the said river

to-the ‘Atlantic or weéstern sea or ocean on the south-part, and all the
lands. and-hereditaments, whatsoever, lying within' the limits afore-
said, and ‘éxtending as far- as the outermost points or- promontorles of.
land called, Cape €od and Capé Malabar, north. and. south, ard in
Iatifude, breadth, and- in length.and’ Tongitude of and. within all the
‘breadth and compass aforésaid, throughout the miain land there, from
the said Atlantic-or western sea and ocean on the.east part; tawards
the South sea, or westward, as far-as our colonies of Rhode: Island,
Connectwut, and: the Narragansett country. - ‘And, also, all that part
and portxon of main land; beginning at the ehtrance of Piscataivay
‘harbour, and so to pass uip the same into the river of- Newichwannotk,
and through the same ‘into the furthest head thereof, and from thence
north-westward, till one hundred ‘and twenty miles be finished, arid
from Piscataway harbour mouth, aforesaid, horth-eastward, along the
sea coast to Sagadehock;, and from the period of one hundréd and
twenty miles, aforesaid, to. eross over larid to the one hundred and
twenty miles before re¢koned up-into ‘the: land from Piscataway
harbour, through ‘Newichwannock river, and also- the north half of
‘the Isles. of Shoals, tpgether with the Tsles. of Capawock and Nan-
tuckett, near Cape Cod aforesald and ‘also the lands and heredita-
ments lying and being'in the country or-territory commonly called
Aceada or Nova Scotia; and all thosé lands and-hered:taments lying
and extendmg between the said country or territory of Nova Scoua\l
and the said river of Sagadehock or any part thereof.”” *

“The bill states, that ‘the province of Massachusetts and the colony
+of Rhodé Islind:-and Providence Plantations, thus estabhshed, con- -
tinued under the chartérs and letters. patentuntil July 4, 1776, ‘when.
with their sister colonies they became independent states. The bill
allegés the dividing boundary line, under the letters patent and char-
ter to_the colon§ of Rhode Island and Proyidence Plantations and-
' Massachusetts, to have heen a line drawn, east and west three Eng--
lish miles south of the river-called Charles river, or of any or every.
"part thereof:?” " That for.some years after the granting of the charter
+to Rhode Island, the lands included in the colony" ad301n1ng Massa--
chusetts, remamed wild and uncultlvated and were of little value;’
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that. previous: to 1709, the inhabjtants of Rhode Island entered on
parts of the land and made improvements; and that the said northern
boundary line never having been settled, defined or established, dis-
putes and controversies arose between. the inhabitants of the province
of the Massachusetts Bay and of the- colony of Rhode Island and
Providence Plantations, and between the governments of the said
provinee and colony, in relation to the boundary. of said colony.

The bill proceeds to state, that'in consequenee of various disputes
and controversies about the boundary between the two colonies, nu-
merous efforts were made to adjist and settle the same; all of which,
as the bill alleges, were not productive of a satisfactory result to the
colony of Rhode Island and Providence Plantations; and to the state
of Rhode Island, afterwards established.

‘These are particularly set forth in the bill; ans the proceedmg,s of
the legislatures of Rhode Island and Massachusetts-arc gixen.at large
in, the same, with the operations of the commissioners dppointed and

acting under the authority thereof. After stating the' efforts made by -
~ the two states, both whilst colonies and after they. became indepen-
‘déent states, for the determination of the line, up to 1.791: alleged to
have heen abortive and: without suecess; the bill proceeds to' state;
“'I’hat'on or ahout the year of our Lord one thousand seven hundred
and ‘nine, othér commissioners were appdinted by.the said state of
'Rhode Islahd and Providence Plantations and the said state of Mas—
sachusetts, for the purpose of ascertaining and settling the said north-
ern line of ‘the. said- state of Rhode Island ‘and Providence, Planta-
tions; that-the said lasi meptioned commissioners respectivel, con-
tmued such comm.lsswners until thé year of our Lord one thousand
seven hundred-and eighteen; and that the said la.t mentioned com-
- missioners had ~averal meetings, but were never able to- agree upon
and settle, and never did agree upon and settle, the said northern line
of the said state of: Rbode Island and Providence Plantations.*’

The bill asserts the right of Rhode Island to the territory in dis-
pute; that Massachusetts is in possession.of ‘the same. and éxercises
“and - asserts’ sovereignty ‘and jurisdiction over ‘the same, under the
pretences that the same was included in the grants or -charters from
the crown of England, under the mistaken belief that the line, three
miles south of Charles river, (a station having been fixed by Nathan-
iel Wrsodword and Solomon Saffrey, as the point three miles south of
Charles river,) actually ryns where Massachusetts has assumed it to-
run, and alleging that the line.as it is.claimed, and has always been
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claimed by Massachusetts, was settled and adjusted by the commis- .
sioners acting under the authority of the parties respectively.

The bill proceeds to show the errors of proceedings of ‘the com-
missioners dcting for the two coloniés; and states, ¢ That no 'mark,
stake or monument at that time existed, by which the place in which
said Woodword and Saffrey, were so as aforesaid alleged to have set,
up a-stake, could then be ascertained. ' That the persons who exe-
cuted, withessed and consented to the said pretended agreement, did
not, nor did-any or either of them, go to any place where said stake
was alleged to have been set up; nor did they, or any or either of
them, make any survey, or cause any survey to be made, or run any
line or lines, or cause. any line or lines to be run, or take any other
means to ascertain at what placs, if any, the said stake was set up by
said Woodword and Saﬁ‘rey, nor whether the place in ‘which the said.
stake was alleged as aforesaid to have been set up by the said Wood-
word and Saffrey, was in fact three Enghsh miles, and no more, south
of the river” called Charles river, or of any or every part thereof;
nor whether the seid line, alleged. in ‘said pretended agreement to
have been run’ by the said Woodword and Saffrey, was ever in fact
run by said Woodword and Saffrey ; nor whether said pretended line-
‘was the trie and proper boundary line between the said provmce of
the Massachusetts Bay en the north, and the said colony ‘of Rhode
Island and Providence Plantations on the south, accordmg to" the -
. true intent and meaning of the grants contained in the respectlve;
charters or letters patent aforesaid.” :

The bill asserts, that ‘the line designated and run under the agree-
ments, has always been resisted by Rhode Island, while a colony, and
since she became a sovereign state; and that no other boundar) than
that asserted in.the bill between Rhode Islagd and Massachusetts,
~ than that defined, granted and established in and by the: respective
¢harters dnd letters patent aforesaid herein before set forth, accord-
ding to the true and fair construction thereof, has‘ever been consent- -
ed to, or admitted to be the true boundary-line by the- complainants;
either while she continued under the royal government, or since she

became an independent and sovereign state.. The proceedings of .
Massachusetts are alleged to “interfere with and prevent the exer-
cise of that jurisdiction and 'sovereignty which, by the law of the
“land and- the constitation of the Union, she is entitled to exercise
over the whole tract of land mentioned and described in: the charter
“or letters patent granted to the said colony ‘of Rhode Island and Pro-
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vidence Plantations, and hereinbefore set forth, and ;over the citi-:
zens and inhabitants thereof, aecOrdmg to her . claim in this her hill
- made.”’

* The bill-asks, that inasmuch as the complainants have'no sat:sfac-
tory relief on the common law side ’Of: the Court, éspecial]y as the
¢ontroversy.concerns questions of jurisdiction and sovereignty,” that
the commonwealth of Massachusetts answer the matters set forth in
the bill; and that “the northern boundary line between ‘the com-
plainants and the ‘state of Massachusetts may, by the order and de-
cree of this honourable Court, be .ascertained and established; and
that the rlghts of jurisdiction and sovereignty ‘of the complainants
to the whole tract: of land, with the appurténances mentioned, de-
scribed and granted in and by the said charter or letters patent to the
said colony of Rhode Island and Providence Plantations, herembefore
set forth, and. running on the north, an east and west line drawn
three miles south of the waters of ‘said Charlés river, or of any or
every part thereof, may be restored and confirmed to the complain-
ants, -and the complainants.may be quieted in the full and free enjoy-
ment of her jurisdiction and ‘sovereignty over the same; and the
title, jurisdictien-and sovergignty of the said state of Rhode Island
and Providence Plantations over the same be confirmed and- esta-
blished, by the decree of the Court; and that the complainants may
have such other and further relief in the premises, as to ‘the’ Court
shall'seem meet and consistent with equ_ify and good conscience.”

" %The Plea and Answer of the commonwealth of Massachusetts, to
the. bill of complaint of. the state of Rhode Island,” alleges, that in
1642, for the purpose of ascertammg the true southern boandary line
of Massachusetts, a station or monument was erected and fixed at a
point south of Charles river, taken and-believed to be on the true
and real boundary line of the colony of Massachusetts; ‘which monu-
ment became aid has-ever since been well known and notonous, and
then was and ever'since has been called Woodword and Saﬁ'rey 8 sta-
tion, on Wrentham Plains: and after the fixing of said station,and

after running of the line aforesaid, and after the grantmg of the char-

ter of Rhode Is]and and while all the territory north of said station

and line was claimed, held ‘and possessed, and jurisdiction over the

same exercised and enjoyed by Massachusetts, as- parcel of her own

territory, about the year 1709, dispute and controversy having arisen

between the two governments respecting the said houndary line.
" Vor. XIL—4 P ’
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persons were appointed, by the government of Rhode Island and
by the government of .Massachusetts, to settle’the mxuunderstandmg
about the line between the colonies; and what the persoms appointed
should. agree upon, should be forever after’ taken and deemed to be
the stated lines and bounds, so as the. agxeement be drawn-up in
writing, and mdented under. their hands and seals, within six months
as aforesaid.
-That afterwards, on the 19th January, 1710; the commissioners
appointed by the colonies met, and ertered into aa “agveement of
~ the partition line betwixt the colony of Massachusetts and the colony
of Rhode Island,” by which it was declared: « That the stake set
up by Nathaniel Woodword and Solomon Saffrey; skilful approved

; artists, in the year of our Liord one thousand six hundred and forty-
two, and since-that often renewed in ‘the latitude of forty-one de- -
grees and ﬁfty-ﬁve minutes, being three Engllslx miles distant south-

~ ward from the southernmost part of the viver called Charles river,
agreeable -to the letters patent for the Massachusetts province, be
accompted and allowed, on both sides, the com mencement of the line

. between the Massachusetts and. the colony of Rhode Island, and to
be continued betwixt the said two governments in siach manner as
that, after it has ploceeded between the said two governments, it
may pass over Connecticut river, at or.near Bissell’s house; as is de-
cyphered in the plap and tract of that ime, by Nathaniel. Woodword
and solomon Saffrey.”

By this agreement on'a presumption that there had been error m
setting up the station, certain surveys had been made within the line
of T\é[a&saw,husetts, thus asceltamed it stlpulated that there :should
“beand remain unto the said town of Providence and inhabitants -
of the government of Rhode Island and  Providence Plantations, a
certain tract of land of one mile in breadth to the northward of the
said ling of Woodword and Saffrey, as before described’ and platted,
beginning from the great river.of Pautucket, and so to proceed at
the north side-of the said patent line, of equal breadth, until it come
to fhe place where: Prov1dence west line cuts the said patent ]me,
‘supposed to contain five thousand -acres, be the same more or. less;
the soil Whereof shall be, and rémain to the town of Providence, or
others, according to the -disposition theréof to be made by the go-
vernment of Rhode Island aforesaid. . Nevertheless, to continue and
remain, vyxthm the Jjurisdictjon and government of her majesty’s pro-
vi' e of the Massachusetts Bay, any thing in this agreement to the
contrary thereof, or seemingly so, notwithstanding.”
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The agreement contained other provisions for the preservation of

“the line, and for-the ascertaining the surveys made by the inhabit-
ants of Providence within the same; so- that ‘they might. proceed.
with the settlement and improvemerit thereof,

This agreement was executed under the hands and seals of the
~ commissioners, ‘and. was witnessed by persons on the part of the two
colonies.

The plea and answer alleges, that the whole of the real and true
~ merits of the complainants’ sapposed cause of actjon were. fully heard,
tried, and determined by the judgment and agreement of the com-
missioners; that the same was a'full settlement of all the matters in
controversy, »ud was madé in good faith; and the station so fixed and
established, became matter of common notoriety, and the line capa-
ble of ."beirig always known and ascertained.

“The answer and plea further states, that afterwards, on or about
. June 18th, 1717, to complete the settling and running the line be-
‘tween the twd governments, the general. assembly of Massachusetts

passed an order. appointing commissioners,.to meet commissipners
to'-be appointed by Rhode Islind to run the line, according to the
agreement. of January 19th, 1710, Certam other proceedings on
the part of Massachusetts took place, preparatory to the procéedings
of the ¢ommissioners; and on the 17th June, 1717, the general as-
sembly of the colony of Rhode Island .and Providence Plantations
“passed ah act, appointing commissioners on the part-of Rhode Island,
for the final settlement of the boundary line with the commissioners
named-and appointed by Massachusetts. On or "about the 22d- of
October, 1718, the. commissioners met, and then made an agreement,
“which was signed, sealed, executed, and delivered by them, by which
it was stipulated and declared : “That the stake set up by Nathaniel
Woodword and Solomon Saffrey, in the year one thousand six hun-
dred and forty-two, upon Wrentham Plain, be the station or com-
‘mencement to begin the line whieh: shall divide between the two
governments aforesaid, from which said stake the dividing line shal]
Tuh, so as it. may (at Connecucut river) be two. miles ahd a half to
the southward of a due west line, allowing the variation of the com-
pass to be nine degrees, which said line shall forever be'and remain
%o be the dividing line and boundary betweea the said governments,
any former difference, controversy, claim, démand, or challenge what-
soever notwithstanding.’* And on the twenty-ninth day- of the said
October last aforesaid, the ‘general assembly of the said colony of
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Rhode Island and Providence Plantations accepted the agreement of
the said commissioners, and caused the same to be duly recorded;
and thereby ratified and confirmed the same.
The answer avers that all this was done in: good faith, and with a
- full- and equal knowledge of all the circumstances by the'réspective
- parties; and that the same has never been annulled, rescinded, or
" abandoned; and the last agreement was in pursuance of the agree~
" 1hent of 1709, Afterwards, on_the 14th May, 1719, the commis-
sioners on the part of Massachusetts and’ Rhode Island, signed a re--
port, return, and statemént of their proceedings; under the designa-
tion of “The Subscribers, béing of the committee appomted and em-
powered by the governments of the province of Massachusetts Bay
and the colony of Rhode Island.and Providence Plantations;. for
"settling the east and west line between the said governments;” - stat-
ing that they had met dt the stake of Nathaniel Woodword and Solo-
- mon Saffrey, on. Wrenthiam Plam, and had run the line, placing heaps
. of stones and’ smarking trees to designate the same.
The defendant further alleges——“ That the said report, return, or
statement. was afterwards, that is to-say, on or about the sixteenth
- day of June, in the year of our Lord one thousand seven hundred -
and nineteen, approved by the general assembly of the said colony.
of Rhode-Island and- Prowdence Plantatxons,” and the defendant al-
leges, that from the date of the said agreements to the. present-time,
the said commonwealth of Massachusetts has possessed afid--enjoyed
all the territory, and exercised Jurlsdlctlon over, the same, north of
the said line, ‘as ‘prescribed in the said agreements of -Octobér, 1718,
without hindrance or. molestation; and the said defendant - avers
“that - both the- pomts ‘of beginning agreed upon by said parties to
said agreement, viz: the stake or station set up by the said Wood: -
word and §atfrey, and the line run therefrom to Connecticut river,
Yhenwere, ever since have been, and still are well known and note-
-rions; that the whole boundary line fixed on by .said agreement i3
precise, definite,and certain; and that the said defendant has oceu-.
pledfand exercised Jurlsdlctlon, and enjoyed all rights of sovereignty
‘according to the same, from the date thereof to thé present time.
"The' defendant pleads the agreement of ‘19th J anuary, 1710; and
the agreement in pursuance and confirmation thereof, of 22d Octo-
ber,1717; shd unmolested possession under the same from their date;
‘in“bar of the ‘whole “bill of ‘the complainants; and prays Judgment
accordmgly
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" The answer and plea further aver, that the agreements stated were
madé and entered into with full knowledge of all the circumstances
- in both parties; that the same were a valid and effectual settlement
of the fnatters in controversy; -and were made and entered irto with-
out fraud or mxsrepresentatlon and the station settled there has been
_‘notorious, and the line run therefrom- has always_been known;, and
its marks and memorials capable of being discerned and renewed.

“Mr. \Vebs‘cer, of dounsel for the state of Massachusetts, moved to
dismiss the bill filed by.the state of Rhode Island, on the. ground .
that the Court had no jurisdiction of the cause.

The motion was argued by Mr. Austm. the attorney general of
the state of Massachusetts, and by Mr. Webster, on the part of the
‘state of Massachusetts; and by Mr. Hazard and Mr. Southiard, for
the state of Rhode Island.

Mr Austin, in support of the motion:

“'This is an’action by bill on the equlty‘sxde of the Court,. mstltuted
by the state of Rhode Island against the state.of Massachusetts.

The. bill asserts the claim of Rhode Island to jurisdiction: and
sovereignty over a portion of territory, therein particularly described,
The terntory so described, comprises between eighty and one hun-
dred square miles, heing a part of six’townships; incorporated under
the laws of Massachusetts, with a population of about five thousand
persons, .at present citizens of that state; and not less than five hun-’
dred thousand dollars of taxable property. But the bill makes no
claim to any right of soil. It does not seek to disturb the title of
‘'the present possessors of the land, whose ancestors probably derived
their title  from the ‘grants- of the early go{rernment, in Massachu- -
“setts. 1t admits that the sovereignty and jurisdiction which it seeks’
to acquire, now is, and always, heretofore, from ‘the first settlement
of the country, have, in -point of fact, been enJoyed ‘and possessed,
first. by the colony, afterwards by the province of Massachusetts, -
and then by the state of Massachusetts, at the declaration of Amieri-
can independence; at the adoption of the constitution of the United
States, and uninteruptedly to the preseut time; but avers that the
territory over which jurisdiction and sovereignty are now demanded
for Rhode Island, was not included within the boundary of the an-
cient colony of Massachusetts, in 1642, but was contained in the
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description of the limits of ‘Rhodé Island, as established by the
charter. of Charler the Second, made’ to'her as a colony of -Great
Britain, in 1663 ; and by force of. that charter, 'ought'now"rightfully
10 be-enjoyed by her’: biit- that Massachusetts wmngfully usurped
jurisdiction ano sovereignty over the territory- thus. olalmed and
now possesses it;-and has always-possessed it without right.

The complamant therefore” asks of this Court, that the northern
boundary line hetween the complainant and the state_of ‘Massachu-
‘setts, may, by the order and decrée of this honourable Court, be
-ascértained and established, and. that the rights of jurisdiction and
sovereignty of your complainant; may be restored and confirmed to
the .complainant; and’ your complainant may be quieted-in the tull
and frée enjoyment of her jurisdiction and- sovereignty over the
same; “and the title, jurisdiction and -sovereignty of said state of
Rhode :Island be confirmed and: established by the deeree of this
honourable Court, and that your complaindnt may have such other
and further rélief in the premises, as to this honourable Court shall
seem meet, and consistenit with equity and good conscience.””

Among the allegations of the bili, it appears ‘thata commission
for the establishment of the partition line between the twe colotiies,
was appomted by the. respective:local governments thereof’; and that
the commissioners on 19 January, 1710-11; agreed upon and esta-
blished. the line, as-it now i%, and- always hefore had been ®nown,
possessed and established, But the complainant seeks for various
causes which are in the bill enumerated, to set aside this agreement
and adj. dication of commissioners;as null and void.

The respondent hag filed a special plea in bar, to the complainant’s
demand, grounded on the arbitration, award and settlement made
by those commissionersy and a constant.and uninterrupted. posses-
sion under it for more than a century: and- has arswered in full all
the allegations by which the cemplainant seeks to vacate this award.
And the respondent well hoped it -would have been the pleasure of
Rhode Island to have discussed the mierits and effect of this ancient
adjudication ; but when her learned counsel, under an order-of this
Court to answer the respondent’s plea, filed a general replication,
they accompanied the same with notice of an intenticn to move to
withdraw the same; and have sinee intimated a desire to change
and amend the tenor-of the bill itself. To all this there would be
no: other objection but the inconvenience of -delay, and the ‘trouble
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of keeping open, a litigation so, extensive in its operation. To bring
‘the whole matter to a speedxer issue, Massachusetts presents only a
smgle point of her defence.

'A motion is now made- to dismiss the bill; for want of Junsdlctlon

In establishing the government ‘of thes United States, the 3d arti-
: cle of the cons‘ututxon, and second section, provides that the _]lldlClal
power shall extend, to all cases .in law and equity arising upder this
constitution, the laws of the United States, and treaties made, or
which:shall be made under their authority; to all cases affecting am-
bagsadors, other publi¢: ministers and censuls; to all cases of admi-
ralty and maritime jurisdiction; to controversies to which the Uaited
- States shall' be a:party;.to controversies- between two or more -
states, &c.; in all cases affecting ambassadorg, -other publlc ministers.
and consuls, and those in which a Sldtf‘ shall be a party, the Supreme-
Court shall.have’ orlgmal jurisdiction.”

Whether the subject of the present suit is a controversy between
states, within the meaning of the constitution; and whether, if it be
so considered, a law of congress is necessary to the exercise of Judi— :
cial power by this Court in the premises; and whether, if -such law
be necessary, any sufficient action has been had by congress to au-
thorize judicial proceedings, arc questions. which, under this motron,
are to he exammed and decided.

In support of the motion to dismiss the bill, it is- contended, that
this Court has no jurisdiction over the present suit:

“1. Because of the character of the respondent, indeperdent of the
" nature of the suit.

-2. Because of the nature of the suit, mdependent of ‘the ‘character
of the responderit.

If the first of .these propositions ean ‘be'maintained, the resu]t is,
that it the present state of the law, this Court cannot enterfain-juris-
“diction over a_state of this Union, for any cause: ' If that may be
“ doubtful, and the second proposition is. established; it will result in
this, that the subJect matter of this suit, being for sovereignty and
soverelgn rights, is beyohd the jurisdiction of a judicial court.

~"To thejurisdiction of a court.of the United States in every case; .
two ‘circumstances aust concur. - 1st, The party, or the subject of
the suit, must be one to whien the judicial power of the government’
extends, as that power is defined by the constitution; -and, 2dly,
There. fnust bé some’ rule of decision: established by the supreme.
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power of the., country, by the admlmetratlon of which the’ rlght of
the parties to the mutter in controversy may be determined.

The governrent of the United States does -not- ¢omie by inherit-
ance, or succéssion into-any judicjal power. In this respect, it.is
essentrally different from all other governmbnts known in the history
of the world. © Where a nation has been established by colony; or
by conquest, there vras a foundation in the institutions of the parent
state; or the victors, on which its municipal establishments should
be placed. Its own domestic arrangements, if it had any, remained,
until changed by paramount. authority. Such was the case with the
states of this Union, when they ceased to be colonies. - The govern-
ment of the United States is a new government, beginning with the
constltutlon. ‘Although the confederatlon was_its prototype, there
was no general government “and certalrﬂy ‘no national or ‘federal
Jlldl(‘l&l‘y, unti the constitution had formed ‘one. .-

The government of the United States may, therefore;- exercise all,
but no more than all the JudlClal power:. provxded for it by - the con-
stitution.”

‘The third-article of that- mstrument contams 2 declaratlon of the
existence and extent of this ) new power

It ascertains the partles, the causes, and the courts: for _]udlmal ac-
-tlon. To a certain extent, it establishes the: rule of decision; and,
perhaps, this particular ‘branch_of the inquiry into the jurisdiction
‘6f the Court in this case, will depend- on ‘ascertaining how far the
rule of decision is carried by the constitution; because, if the party
and the controversy, and the rule for decldmg the merits of the

controversy are, by the constltutlon, given to this. ‘Court; -there can .
be no impediment to its action in this particular.

‘It is admitted, that by the express. words of the constitution the
JlldlClal power of the United States ‘extends to.controversies hetween
two or more states. - The party, therefore, may De- within the opera-
tion of the judicial power; in case such a controversy as is contem-
plited by the constitution exists with | one or more states.

Does the ferm controversies extend to all controversxes’

It is o be observed, that. the word “all;” which is prefixed to the

- other classes of cases, is here emitted. The judicial powér extends
to all cases under the laws of the United States; all cases under the,
treaties made, &c.; all cases affecting ambassadors, &c.; all cases of
n\lantlme and admiralty jurisdiction: but its phraseology is changed,
‘and the universality limited by the omlssmn of the word- “all;”’
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when it reiates to"controversies to' which- the United-States' shall be
a par ty, and to controversies betwéen two "or--more states. _The j Ju-
dicial power, then, does. not reach. 10 all ‘possible controversres to
_whiich the United, States shall be a party; or between two or more
states.:

"What dre the lmntatrons? The ﬁrst are’ those whlch are ‘made
by the character of the tribunal;. and are included in the terms judi-
cial ‘power; ‘and. the words “law and . équ'lty, which precede, the-
' enumeratlon of the subject matters of judicial cogmzance o

~ Although’ the government formed by the constitution, wag a new
government, and ‘took nothing by Succession ‘or custom; the men
~ who framed: the constitution were educated to an intimate acquaint-~
-ance with the judicial institutions of . England “whose Jaws were, to

"a great degree, the foundaﬁon of our own, and ‘whose". Ianguage,
when ased by them m thxs relation, must be ‘deemed to Have a tech-
nical meaning.:. -

A judicial power means, therefore, a power to interprét, and not

“to make the laws; am{ the terms % law and eqmty,” Have reference
to that complxcated code of the mother country ;' extensive, but net
_-umVersal and limited in its operation hy well settled deeisions. ;
A limitation, on the broad tefms of. the grant, is: necessamly im-
phed in other branches of this power. The judicial pewer extgnds
" to controversies- to which the United - States shall be a party, and
between ‘a_ state and foreign states; but it would be manifestly.ah-
surd, to bririg the political disputes of the ‘day, nullification, aboli-
txon, slavery; and the controversies which are begmnmg to arise be-
tween states’ concernmg themj'to the decision of a _]ury trial in'a court
" of law,
It is submitted, 'also, that cor'ltlfoversie,s b_etween,-,state_s' must be
limited. to those which begin with the states in that capacity, -and-
does not extend to the antiquated controversws existing between the
~celonies, to which the states may or may not” have succeeded, ac-
.cording to cxrcumstances whwh a JudIClal court gan have no means
to ascertain. :

. But the proper made of considering this article of the constitution,
in relation to she judicial power, is' to take the constltutlon .a8.a
whole, and keep constantly in mind the grand desxgn and intention
of its; {ramers; always regarding it as unique, original, and- consist-
ent with itself. ‘The grand object of its framers was to establish a

. common government for sovereign states, and to have that sove-
VoraXIL—4 Q' ' )

-
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reignty unimpaired, whereyer'it could s be left; without impairing
the government of the Union.  The.judicial power of the United
States is'a power, in this view of 'the case, all or any part.c of’ whlch
the. government -of the United States might exercise, through the
appropriate department which was to be establishéd.

It extends {o such controversies between two or more states, as
are properly within the decision .of law and equity, in the precise '
sense.of those terms, arising between the states,' in virtue of their
relation as states;: and to be proceeded with 4and- décided according to
the customary. forms of judicial proceedmgs, and the established doc-
trides of known and abknow]edged laws.  Kvery state, by virtue- of -
its soveu;gnty, and every citizen of every state, by virtue of his al-
legiance -to such state, stands. absolved from the Jumsdlctmn of the’
judicial power of the Umted States; until the government of the

“ United States, putting into operation so much of the judicial .power
granted by the constilution as is necessary for the purpose, has or-
gamzud a court, established the fules of decision) directtd the forms
of its process, and desigrated the subjects for -its cognizance; not
exceeding, in any of these respects; the power asslgned to it by the
constitution itself. _ .

If, therefore, theré is no law regulating the intercourse between
the stateés of thé Union; there is no rule for settling a.controversy
that may arise betweer two. or more states, by reason of sueh:intei-
course. T it theh should be admitted that a law ecould be made
binding the 1atercourse of states, and that one staté might sue another
state for a breach of suchlaw; yet, until such a law exists, this Court.
can ‘entertain no jurisdiction, because ‘the state having a character.
above orbey ond the existing: law is not amenable' to any superior;
and the Court having no law to expound, cannot settle .a judicial
controversy, depending, as all such controver. sies do, on' the- questmn'\
whether the conduet complaned: of, has, ih the case ‘presented, ¢on- .

. formed to, or departed from the obhgatlons which are imposed by
law..

The positions then, which, to carry out this deectrine, are next to be
established, are: that the _]urladlctlon of this Court in any partlcular
case, depends on some adequate legislative provision for the exercise
of its powers under the constitution: and secondly, that in point of
fact, no law is now in force which operates juuicially on a state of
this Union.

A iegislative proyision, it is contended, is necessary for two. pur-
poses; first, to regulate the formn of process from the citation to the:
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Judgment and execution, without which last, judicial action is a mere
‘mockery; and secondly, to establish the law of the case, or-the rule
of action by which the conduct of the ligitants is to be tried.

In regard to the'last, which, as the most material, may be first con-
sidered, it supposed that no doubt can exist as to the necessity of
such law, as a pre- reqmsxte to judicial action. Judges.are to expound
the law, not to make it. - The only pertinent question then 1s, does
any existing law which this Court can recognise, act upon and regu-
late the intercourse between the states of: this Union ?

It is supposed that when a nation is established, and hecomes by
revolution or otherwise a member of the family of nations, it is,
ipso facto, under the operation of international law, But not only
does the doctrine of international law apply to.the nation, and not
to the states of our confederacy; but the law itself is not the- subject
of administration by judiciai tribunals, when it operates on commu-
‘nities. Ambaqsadors are its counsellors; and its argument, the ultima
ratio regum.  If the principles of international law are made appli-
cable td individuals in a judicial forum, it is because-the municipal
law of the place has incorporated the international law as a part of
itself, and administers it by the force of domestic legislation. - The
-constitution may itsell establish a rule of decision.’ It does so-in
the cdse of - treaties, which are declared to be the supreme law of ‘the
land ;. and it provides’that. its own . provisions shall be binding on
_]udges in all the states. . Whatever difficulties mlght be found in a
judicial administration of the constitution or a tredty, between indi-
_vidual' lmgants claiming rights under them, without the aid of a law
of congress;. they may all be done away without touching this case;
because nothing is claimed by the constitation or any treaty of the
United States to show the right of the claimant in the present case,
or bind the respondent to any prescribed: course of action.

The necessity of .a law.of congress to establish, by direct enact-
ment, or by implication, the code of the United States, has been ad-
mitted by this Court. Maitin v. Hunter, 1 Wheat. 329, * And" 1({1&
supposed by the Court, in giving its opinion in.that case, that con-
gress was bound to vest in. its courts all the judicial power of the
government.

Congress. has judged differently, because it hds not appropriated
all the judicial power of the government. But the -question here, is
not-whether congress is wrong in the omission, but whether, in a
clear case of omission, this or any court of the United States can
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supply the defect.” In. a very, early period of the h;story of .this

Court, it was supposed that-the statés, like mdlwduals, were -amena-

- ble to its Jurlsdlctlon, and under that impression it was intimated in
argument, and- seemmgly sustained. by. the ma_]orxty of ‘the: Court,
that the moment a Supreme Court is formed, it is to- exetcise all the
: Judlmal powers vested in it-by the constltutxon, ‘whether the legisla-
ture have prescribed: methods. for: its doing se or not.-. Chxsholme s
Exr’s v. The:State of Georgia, 2 Dall. 419;. 1'Cond. Rep. 6.

The opinion. of the Caurt was not unammqus, and Judge Iredell’s.
dlssentmg opinion has become, by the llth article of amendment of .
the constitution, the better authority. -Itisto be observed, that this.
amendment does; not change thie text of -the conshtutlon% That re~
mains the same.. The .amendment " declares that the ju ‘icial power.
shall not be deemed to extend to 2 case,. Whlch by the, censtructmn,:
of the Court it-had in the above case Leen made to reach. . - It is fur-
ther to’ be. remarked; that-all the' subsequent proceedings . of - this
Court in regard to states’ defendants, have, ag” far as they have - -pro-.

. ceeded, been fastened to. this case. 'But the case betng overruled by
a higher tribunal than even this “august Court, in a mode perfectly
legal,,lt is submitted that.no; dictum, and no- prmcxple promulgated in
it, can have the authority of law.:

- .The necessity. of a code’ of laws for the. goverpment of judicial
action being apparent congress has attempted to establish one. Thls ’
is done, so far as it is done at'all, by the Judlclary actof 1789,

This statute adopts, in the 34th section, the’ laws of the states:as'a .

"rule of action wheré they can apply. - ‘But, a8 no law of Massachusetts
or Rhode Island can embrace the 1espondent in this particular mat:"
ter, there is by that section no rule. prescmbed for_ the present ‘copitro~’

versy: ' o '

It has been contended that the statute aforesaxd taken in cm}nec‘--‘
tion with the constltutlon itself; establishéd a code mlxed ‘and ‘mis-
cellaneous, made up of the common law and equ1ty practice of Great
Britain, modified by our particular mstxtutlons, which serves “as the
»basxs of judicial action. To.a certain - extent, this is undoubtedly 86
in many, if not all the old states; but to what extent it is.true in re-
gard o the United States, has been a debatable question, and is not
yet de mitely settled.

It is not. necessary to settle it in this case; because, if the com-’

mon law .and chancery law of England are in operation here, in

~ their. utmost latitude and force, they do not- reach - the regpondent.
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The commaon law of England takcs no: jur: isdietion over'the-actions -
of ‘sovereign states, nor 'is there ‘any. power in chancery. to hold.
_]umsdtctlon over a- soverelgn, w;thout his ‘consent..

Sueh' is.-the “character: of the states, respectlvely, of this- Union.
This proposition it is riot intended to discuss, “No man,. who has at
all studied the constitution of the country, ¢an fall to have his mind
made up on this point, ou the’one side or the other.- It 'is main-
tained by the Tespondent; that every American - state. is. a quahﬁed
sovereignty, and as such exemptéd by connon law,. (meamng there-
by, the:whole- judicial code’ of ‘the . country,) froin judicial responsi-
bility.. It is not contended that & law may not be constltutlonally‘
‘made to reach a state. - The question under discussion is, whether
the :present law’ extends t6.a ‘state. “The present law is. what we
térm by eminenece, and for dlstmctlon, the commop law;-and-itis
‘beyond all’ controversy, that* the common’ law’ operatés on subjecta
~only, and not sovereigns; and_upon property, and. tiet ! soverelgn

mghts
I the'constitution authorizes the government of the United States

to subject a state to _]udmal progess and Judgment ‘the” gOVernment
‘of the United -States may pass the laws necessary_for. the- purpose‘
But to declare what may. be done, is not to declare _what ‘is done.
If congress, for any reason, has stopped qhort the judigial- depart-
“ment.is at the same point brought to a stand. If it has adoPted the
common law, and nothing more, the: Court camr do no more than. the -
commbon law . warrants. Xf the common Jaw does not -extend 1tsv‘
’ Jurlsdxctnn over a soverexgnty heither can the Court.
“The:doetrine contended for .is that alone which- prevents a Sl]lt"
against the Umted States- by every 'individua) who has a demand in.
- dispute. The’ congtxtutlon is as. unlimited in.regard to thé United.
States as the ‘states. . The. Judlcml power extends to. controversies
to; whlch the United States shall be a.party. . And in the’ earher"
decisions of this Court, it ‘is- maintained  that it is the same thmg,
‘as regards  jurisdiction, Whether the party designatéd be plaintiff or
defendant. "The -state of Massachusetts, instead’ of - soliciting con-
gress for an adJustment of .its claim, might have instituted a suit.in
this- Couirt; obtained if it would a: Judgment, and levied its ‘execu-
tion on a shxp of the line, or the arsenals of the country
.The soverelgnty of the United States, carried to -its legltxmate
consequences, profects it. from this extravagant absurdity. ~But.
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Chief Justice- Jay, when, in'his opinion in the Georgia case he
rode over state sovereignties, admitted that the logical conclusion: of
his argument involved a liabiIity on the part of the United States to
a suit-at law. He avoids it, however, by the extraordinary sug-
gestxon that “in all cases against states or individual citizens, the
national courts are supported in all their legal and constitutional
proceedings and judgments by the arm of the executive power of
the United States; but in-cases of actions agdinst the United States,
there is no power which the courts can call to aid:”* Georgia case, 2
Dall. 478. What is this but an abandonment of duty through fear.
It would have béen better to adopt the maxim of ‘the English lord
chlef Justlce ‘Fiat Justltla, ruat ceelum. The better answer is that
by the law, as it stands, no action. in a judicial court can be main-
tained agamst a sovereignty, whether state or national. That the con-
stitution has, in both ¢ases, authorized congress so to frame and pass
laws that the _}udlclal power may operate on the one and the other;
but until that is dgne, any action of the judiciary would not be to
expound the law:of the case, but to make one.’
- Baut thé United States are sometimes sued. This is in cases of
contract, or-other similar causes of action,in which the United
States, dealing as a private citizen:with other citizens, consents to
come intp a court of justice, and submit to the operation and con-
striiction of- the laws of the land. The laws of the land reach to’
contracts.. The United States makesa contract; and when it sub-
‘mits, by its own consent, to a suit, admits expressly, that- in the
decision the law of contracts shall apply to its case. ~The United
States makes a treaty; and, by the constitution, a treaty is the law
of the land. It claims for itself land under that treaty; takes. pos-
session, and cannot be ousted by a suit at law, in virtue of its sove-
reignty. But it waives its soverergnty, and submits its title under
the treaty; to arbitrament by commissioners, or to a judicial decision
in a court of law.

Have the states consented to be sued? Unquestionably the pro-
vision of the constitution is their consent to exactly what ‘that
provision contains; but the inquiry is not of consent, but con-
struction.

Massachusetts does not propose to take herself dut of the constitu-
tion, or to withdraw from any of its obligations. She admits, that
unger certain circumstances she has agreed to waive her sovereignty,
and submit her controversies to judicial decision; but maintains, that
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before.sne can be called upon to do this, a court must be established,

a law made, or a code propounded, suitablé: to the decision of her
case; and the: for ms of process, mode of proceeding, character, of
judgment, and means of enforcing it, be first.established by leglsla—
tive authority. But the United States never has submitted its
ioverelgn rights, or its acts in-its- sovereign capacxty, to Jt]dl(!lal cog-
_nizance, and never can; and the states; as is contended, by agree-
‘ment to submit their controver51es to judicial decrees, never intended

to_include in. these controversies questions of sovereign' right,. for
the regulation of which no law is. made; and no law ever can be.

"made by any other power than themselves, and each one. for itself
alone. . )

This view of the case is greatly fortified by considering. the law
which the complainant’ desires this Court to admninister. This in-
deed -may be deemed to.belong to the merits of the case; and " it

daes so.. But it is also an »ppropriate subject of examinmation under
the motion now submitted. One of the grounds of this’ motion s, -
‘that there'is no existing law of the country binding on these par--

‘ties; applicable to the controversy between them, which this Court
- can ‘administer. This would be exceedingly obvnous, if "the "comn:
plainant had prevented his' title under the bull of Pope Nlcholas Vi

by.which he divided ‘all the countries to-be discovered from. Afru:a
to India; or under Alexander V1., in which he divided three-quartérs

of the habitable globe: Omnes insulas et terras firmas invenius aut-

inveniendus, detectss et detegendas, &¢.

~ The claim set forth. in the bjll is, in the judgment of the Respon-.

dent’s counsely equal]y eXtra-judieial and untenable.

The state of Rhode Tsland states its claim to be thus: By the
charter given to certain persons by Charles first, “king.of Eng-
land, bearing date the 4th March, 1628, the colony.of ‘Massachusetts
was established, with a territory bounded on the south by a line
drawn within- the space of three English miles, on the south part of
"the said river called Charles river; or of .any or of every part thereof:
That a charter was granted by Charles Second, on or about 8th
July, 1663, establishing the colony of Rhode Tsland, by which its

northern boundary was defined in these words: “on the north or .

northerly, by the aforesaid south or southerly line of Massack isetts
Colony or Plantation.” By these two charters, the boundariés, of
the two colomes were adjacent and conterminous.

That after the vaeatmcr of the colony charter of Massachusetts in
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1684, and the granting a province charter in 16913 which, so far as.
this matter is concerned, established the same. contermmous boundary
by ‘the same words; the government of Massachusetts, about 1719,
wrongfully possessed herself’ of a.fract of land more southerly than

a true line would be drawn, which should, be run three miles south
of the river called Charles river, or- of any and every part thereof,
“and extending the whole length of ‘the north line of the colony of

- Rhode Island, being x more than twenty miles in length and four miles
and ﬁfty-sxx Tods in breadth, in the east end . thereof, and more than
five miles in breadth at the west end 'thereof, and has.since conti- -
nued wrongfully to“exercise jurlscllctlon over the same.”"

From other parts of the complamant’ 8 statement, it: is apparent that
the true place for-the dlvxdmg line was then admitted by both’ par-
ties to be that descrlbed in the chafter, and that-it was drawn and -
-the territory occupled by the province of Massachusetts on a clalm of
rxght that the, place of location was the place designated in the char- -

The p‘ossessmn of. Massachusetts, per fas aut hefas, from ‘that
tlme, is ddmitted: '

- The title of Rhode Island to the premises, admitting she'is right °
in the construction of the charter, and the. point from which the -
‘boundary line should be drawn, (in. which,at a proper time, it will
be proved she is in great error,) - depends on the validity of -a grant
by ‘charter of ‘the British crown, against an adverse possession of
more than one hundred years; first by a province, and next hy. a state’
of the Union; through all the vxclssxtudes of war, revolutlon, -and
independence, ‘

If, therefore, such a-charter, admitting 1ts existence, gwes no title
against an’ adverse -possession; and especially, if the declaration of -
American independence; and ‘the subsequent formation of a federal
government, to be judicially. notlced by this Cburt, have vacated the
law, or supposed law, on which the claimant rests its title, and this

“so plainly, that the charter cannot be inquired of by the Court, but
that under the constitution it is bound by’ events subsequent to the
declaratlon of mdepen&enee, in all that respects states, because the
states' were thereby created ;' then, even under this motion to dismiss
for want of jurisdiction, the bill must be dismissed.

Such- is' conceived to be the case. The state of ‘Massachusetts
makes no elaim for herself; and admits none for Rhode Island, by .
force or virtue of any grant, charter, or authority from -the British
crown.  Whatever mlght have been, in ancient tlmes, the valldxty"

i



JANUARY TERM, 183s. 681

[The State of Rhode Island v. The State of Mussachusetts]

-of these instruments of .royal power, they ceased, at the declaration
of American . independence, to have any judicial operation on the
. great corporations or colodies. they had contributed to establish.
- Massachusetts, when- she became a state bgeame so in the integrity
of her whole territory, a8 it was then possessed by her, whenever or
~ however acquired, by grant, charter, purchase, treaty, or foree of
. arms, claiming her actual possession as the ultimate evidence of
right, and denying that there then existed, or yet exists, any human
tribunal . that -can.- lawful]y inquire-how or by what means that pos-
-session was obtained; or that any authority exists to determine the
limits of an ‘original state of the- Union, in any other way than by
determmmg what it was, de facto, on the 4th J uly, 1776. :

- 8o far as regards Great Britain and other foreign nations, the
treaty of peace in 1783, settled the exterior boundary of the United
States; but in what proportlons it_was owned by the thirteen sove-
reignties, then commencing a political existenee, was to be ad_]usted
- by themselves. This adjustment was a matter of agreement then. to
'be made, or -to rest on the fact of possession; which, admitting no
hlgher title, and capable of no higher proof, assumed the mght from
,the exercise of the right: and "it would now be as wise to inquire
- how the seven Saxon kingdoms of Great Britain were established, -
or to- define the limits' of the heptarchy,.as.to attempt to decide
, What constitutes a state of the American Union, beyond the fact that
:so it was when the nation was proclaimed independent, or the con-,
federacy was established under the constitution ‘ :

There have been many décisions in this Court afﬁrmmg the ori-
gmal validity of British grants of land, and of government. It is
not proposed to set up any principle militating with these decisions.
. A careful examination of each of them, will show a distinction sup~
portmg the doctririe now contended for.

Discovery or conquest are, no doubt, well recogmsed tltles, from'.
which to deduce, ab origine, grants of land, and political govern-
ment. But these titles carry with them, by their very terms, the
~ idea of possessxon The discoverer or the conqueror, is the only per-
son in possession; and by force of his possession so acquired, he
_establishes a government, marks out a territory, or conveys title to.
the soil.  The grant is a contract which the granior cannot vacate;
but it was never doubted, although the case has never come into
judgment, that it might be surrendered or abandoned by the grantee.
But a corporation,.and much 'more a colony so established by the

Vou. X1.— R
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right of conquest or discovery, is not a prlvate, but a, publie, political
institution,

" To maintain that it was inviolable by the cr own, was the doetrine
of the patriots of the revolution; but to.deny to them the power of
abrogatmg, dxssolvmg, annihilating it, is to bastardize the revolution
Jtself. If the revolution did any thing, it was to cancel and annul ,
these royal charters; and the same right of conquest, by ‘which the
kmg of England obfained power to make a political government

“heré, gave to the states the right to destroy it.

“In the Dartmouth College case, Wheaton’s Reports, the ‘only im-
portant question was, whether the corporation then in question, was
a public or private corporation. It was admitted that, in the former
case, it was repealable by the state. - That-a colony was a “public in- -
‘stitution, and partaking the character of a corporation, is unden’able. -
Indeed, Massachusetts was summoned into chancery as a public cor-
poration, i the year 1684, and judgment rendered to vacate and an-
nul her charter. But the revolution, the declaration of 1ndepen-
dence, the formation of the constitution of the United States, are acts
of hlgher authority than the decreg of the lord chancellor. They -
dlssolved- the government of the colony, and the_colony itself.

The peaple thereafter claimed and possesséd the country by a new
title. - Sovereign rights were- agsumed by the’ states, in their charac-
ter of public communities, claiming . the right of self-government
‘over the soil then 'in their actual possession; and the territory now
claimed by Rhode Island, whatever it.was before, then was, in fact:
and by possession, an integral part ‘of Massachusetts. It was the

state, as much as Boston or Salem. All other titles merged, and the
" charter was-at an end.

Neither can the state of Rhode Island claim’ any thing by virtue
of a charter granted to the colony of Rhode Island, by the Engllsh
‘erown. - Rhode Tsland, by her own act of independence, vacated that
chiarter, and remitted herself to Ler better title.of possession, by
which . she now holds the towns of Bristol, Warner, Barrington,
Somerset, Little Compton, Tiverton, and the fine lands of Mount
Hope and Poppy Squash; a territory atmost half her actual extent,
and unquestionably belonging to-Massachusetts, as part of the original
colony of Plymouth, which was united in one colony, Massachusetts,
i 1691. Baylie’s’ Plymouth, part 4, p. 50; Morton’s Memorial;
480 For the impossibility of being governed by the charters, see
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Baneroft’s Hlst of U..8S. 83, 84, 137, 138, 209, 210, 309, 313, 364;
Mass. Hist. Soc. 1st vol. 205, 412, 442, 396; 2d vol. 244.

Some questions may beé proposed on this subject relating to the
rights of the complainant under his assumed title, and the supposed
obligations to the respondent, which must be answered before this
cause can proceed to hearing and judgment.

Can a sovereign state be sued for acts done’ in virtue of, or by
claim of right in its sovereign capacity? - If Massachusetts had
marched across the border supposed by Rhode Island to be the true
line, and, in a belligerent attitude, taken possession of the disputed
territory; is such act within the cognizance of this Court, subjecting
the state to action of trespass, quare clausum fregit?

If such suit i.s‘maintainablé, by what law is the action of the Court
to be regulated in cases where the constitution lays dnwn no rule of
proceeding, where the subject is not within the scope of any treaty,
and is not-defined by any statute law of congress?

1If a stite may be made amenable to a judicial court, is she to'be -
answerable.for the acts of a colony to which she has succeeded?:

If she is suable, has the state sued, the common rights of other
defendants, to plead accord and satisfaction, arbitrament and awaid,
title by prescription,.or the bar of any statute or common law limi-
tations ?

If a state takes all the estate and appurtenances of its colony an-
cestor, to whom it claims to succeed, is it what such colony had in
possession when it ceased to exist; or.may it lay claim to every t'hmg
to which such colony ‘had a paper title, although disseised by the
intrusion of some neighbouring state or colony?

If a state claims the rights of its colony ancestor, by what rule of
“what law are such rights to be ascertained?

If such rights are of real estate, will such estate pass to the colony
in the first instance by deed only,-or by livery of seisin ?

If the suit is for sovereignty or sovereign rights, is there any title
to such claim but possession?

If, in the case of the South American provinces, the United States
delayed to acknowledge their independence and nationality, so Iéng
as there was a contest about it, and the possession was not secured;
and if such be the principle of the law of nations, is not the same
doctrine to prevail whether this sovereignty is claimed for the whole
territory, or for a part of the whole?

But the more significant question remains. Can the allegiance of
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- five thausand Ameriean citizens, natives of Massachusetts; and owing
her the duties of citizens, or of* one such, be changed by a decree of
this Court; without their consent; without notice to them to-agree or
d‘lsagrcc, as-if they were. serfs on the soil of Russia: bécause one
hundred and twenty years ago, the prodlgal monarch of England put,}
‘his SIgnature to a piece of parchment to. gratlfy the Avarice or the
ambition of his courtiers?

The want of Jumsdlctlon is forther maintained by considerations"
_applicable to this’ matter, arxsmg both before and subsequent to the
decision of the controversy-on its supposed merits.

The merits of any case ‘depends on the conformity:of a party’s
' conduct tq a previously prescribed rules of law; but, if there be no.
‘such- rule, there can be no test of such merit, and no decision upon
_them. But, in addmon to- this, a question ‘arises on the form of
process. By. what rule: of Jaw can a state be’ brought before- this
Court, and by what form of execution, known to the laws, can the
Judgment of this Court, be cdrried into effect?

It is undeniablé that the power to direct the process, to declare
its nature and effect, and the mode'in whxch the judgment of the .
Court shall be executed, must be- prescribed by the legislative de
_partment.

This may be done,, p0551b1y, by 1mp11cat10n or reasonable ifference.-
It is certain, no such provision is maae by direct enactment. In
the «case of. New: Jersey v. New York, 8 Peters, 461, 4 Peters, 284,
Where this matter has' been considered;’ it is admitted, that there is
 no dlrect provision of law, but the power to summons-is made to
rest on an analogy to individual suitors. * That of execution is not at
alI consxdered by the Court,

Now,\ it is contended, that the orlgmal analogy that was supposed
to exist between sOVerelgn states. and prlvate cltlzens, never did
emst “The 11th article of Amendments to the Constitution has so
declared ‘Before that amendment, and under ‘the broad extent of
power erroneously. assumed - by this Court, a state was, indeed, but
in' the character of a private corporation; and it, mlght‘ well be
thought, on that hypothesis, that the power to try a party by a
_known rule of law, involved the necessity of having the right to
bring such party into Court for trial ‘and judgment; and that such
power, as it extended to.reach other suitors, might also reach states,
between whom and other suitors, as the Court construed the consti-
tutlon, there was no dlﬂ‘erence In the opinion of the d;ssentmg
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Jjudge, there was a difference; and when the 11th amendment altered
the constitution, so that, toa great extent, this difference is established,
,the consequence seems legitimately to follow, according to the doc-
 trines maintained by the dissentient.

It is now. true that states were once. deemed mere ordlnary suit-
ors, and that the general provisions of the process act, reached states
as other suitors, because thére was not recognised to be any differ-
‘ence among them. The process act reached only ordinaty suitors.
"States are not.now ordinary suitors, and the process. acts reaching
only, to ordinary suitors, do not reach them.

The power of the courts. of the United States, to issiie writs not -
speclally provided for, is limited: 'They are confined to such as are
conformable to the principles and usages of law. Judiciary act of
1789

- 'There are no principles of law, meaning the common law, or the
statlites of ‘the states, or of -corigress, that embrace a sovereign state
There is no usage in such cases. .On the contrary,the usage is d1—
rectly adverse. It holds to the exemption of such parties: :

\Thls difficilty oceurred tothe complainants. In 1830, the senator
* from Rhode Island, who signed the bill as sohcitor, in"1832, intro-
dyced into the senate a bill, with minute provisions to remedy the
defect.” ‘Tt did not pass. In 1828, the senators of New Jersey intro-
duced aTike-bill to prepare for the’ controversy of that state with
New York. It was not adoptéd. Every leglslator who' has been
called to consider this subject, has ‘admitted the defect of legislation:
2. This Court has no jurisdiction, because of the nature of the -
suit. It'is in its character. political; in the highest degree political;
brought by a savereign, in that avowed character, for the restitution -
of sovereignty. The judieial power of the government of the United
States, extends, by the constitution, only to cases of law and equity.
The terms have relation to, English Jurisprudence. ' Suits of the pre-l
sent kmd, are not of. the class belongmg to Taw or equity, as admi-
nistered in England. * 1 Black. Com. 230, 231; 2 Vesey, jr., 56;
‘Nabob of the Carnatic v. East India Company, 3 Vesey, 424; Bar-'
". clay v. Russell, 1 Vesey, sr., 444. Penn v. Baltimore; where the -
agreement, and not the, pohtlcal right, wasthe ‘subject of litigation.
See Lord Hardwicke’s opinion; New York v. Conneeticut, 4 Dall.
4. By the judiciary act of 1789; the jurisdiction of the Supreme
Court of the United States, where a state is a party, is confined to
~ cases “ of a civil nature.”
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This qualification was not in contradistinction to eriminal cases,
for no state could be, prosecuted by another state, as a criminal. It
is ‘intended ‘to have reference to cases not political, or involving
questions of sovereign power between states. Wiscart v, Dauchy,
2 Dall. 325. Sée, alse, Drafts of the Constitution; printed for the
-members of the convention, and for their use only, and the succes-
sive amendments made, and in manuseript on said- printed drafts; in
'the collection of the Massachusetts Historical Society.

The complainant has no equity on his own: declaration. Itisa
stale demand, in the language of the books; and the fact appearing
on the face of the bill, need not be pleaded. - Beckford et al." vu
Wade, 17 Vesey, jr.; Story on Equity, sec. 1520, and -the Notes;
Middlecot v. O’Donnell, 1 Ball & Beatty, 166; Hoveden v. Lord
Annersley, 2 Scho. & Lefroy; Paul v. M¢Namara, 14 Vesey, jr., 91;
Gifford v. Hart, 1. Scho. & Lefroy, 406. <The court will not permit
a party to lay by and wait until the sub_]ect of dispute has acquired
great value, and become connected with great interests and diversi-
fied relations.

Again: if the parties are to be treated in this Court as individuals,
or private corporations, or even as states with only the rights of pri-
vate litigants, then the bill must be dismissed, because, if it seeks
an adjustment of boundaries, without claim to the soil; such a cause
is no subject of equity jurisdiction. Atkins v. Haton, 2 Anstruther,
386; Fenham v. Herhet, 2 Atkyns, 484; Welby v. Duke of Rut-
land, 2 Atkyns, 391; Willer v. Smeaton, 1 Bro. Ch. Rep 5/,.;
Bishop of Ely v. Kenrick, Bunbury, 322.

There is no such case'in this country, nor in England, for juris-
diction only between towns or countries.

{f the boundary is ascertained, and the defendant has encroached
upon the complainant, the right between individuals must be ascer-
tained in an action at common law, and not by bill in chancery; and-
the right must, in all cases, be settled at law, before chancefy can
adjust the boundaries. See the cases above cited.

The only title, in equity, to which the complainant can appeal, is -
that by ‘which an equity is administered, not applied to agreements -
geverally, but intended to preserve family honour, and family peace.
Leet this be applied to the sister states, in the great American family .
of the nation. Tt will leave undisturbed and unchanged, what has so
remained for ‘more than a century. Storkley v, Storkley, 1 Ves.
& B. 30,
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Mr. Hazard, for the state of Rhode Island:

The merits of this motion, sir, might have been more satisfactorily
exammed and discussed by the complainant’s counsel, if we could
have had the motion, and the specific grounds of it, put into writing,
as we were desirous, and” requested that they should be; but with-
out effect. '

It does appear to me, that a motion which goes to cut off one.of
the most important branches of the jurisdiction of the Supreme '
Court, exercised by'it from its first establishment, and to.deprive a
party in court of the benefit of that Jurlsdlctlon, and of her. only:
remedy for aggravated injuries, (as she has a right to-insist in resist-
ing a motion which would deprive her of a he'\hng,) that -such a
motion; and the sPeclhc grounds of it, ought to be presented in
writing, with precision and fulness, and with adequate notice of
~ them to the opposite party, to enable him to meet them, and to
. know what he has to meet. But we are now to answer this motian, -

verbally made, and to seek for the grounds of it, as-they are scatter-
ed through a long and desultory argument; in the course of which,
those grounds have taken so many different shapes, that it-is not
casy to recognise them for the same, or to reconcile them one with
another. This being the case, it‘is not surprising that the counsel
refused ‘to put the specific. grounds of their motion into writing." T
have, however, endeavoured to make myself acquainted with the
real. questlon to be decided; and, with permission, will now present
such views as I have been able to take of it.

Has this Court jurisdiction over the subject matter of, and over
the parties to. the bill in equity now pending before it? and has.
the Court now’ power to proceed to the hearing and trial of the
~ cause, and to make a final decree therein? If neither branch of this.
question can be answered in the nepative, there can be no" good’
. grounds for thé ‘present motion; however those grounds méy . be
shifted, or multiplied, or repeated.. . Allow me to consider the first
_ branch of the question. It is evidently purely a constitutional
question, arising under ‘the constitution,-and only to be tried and
-settled by it. Turning; then, to the constitution, we find it ‘there

declared, that the judicial  power shall extend “ to.controversies be-
tween two or more states;’’ and that in those cases “in which a state
shall be a party,the Supreme.Court shall have original jurisdiction.”
-These are the words of the constitution; and this is'a controversy
" between two states; and the state of -Massachusetts is a party to it:
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and the state of Rhode Istarid is a party to it; and this controversy -
18 now pending before the  Supreme Court. But it 1s,contended by
the counsel, that although the words of - the constitution do embrace
_ this controversy, yet it is not w1thm the -meaning ‘and intention of

that instrument; and that it was the intention of.its framers to ex-
clude such controversxes from the jurisdietion of the Court. “This
is deahng with the constitution as Peter, Martin-and Jack dealt with
 their father’s will. . But as. it is the only pretension that could be
set up against the constitutional jurisdiction .of this: Court, it is im-~
' portant. for us to inquire, strietly, what was the meaning and intent
of the framers of the constitution, in “this respect? | And here, for-
tunately, nothing. is left to conjecture or tradition. The exphmt,
unequlvocal ‘intention of the framers of the constitution upon this
 subject, is matter of authentic public record. I beg leave:to trace "
this- constitutional provwion for preserving" harmony among the
gtates, from its origin. Béfore the revolutlon, all controversies be-
“tween the colonies or’ provinces, concernmg ‘boundarjes, were car-
ried up to the' kingyin council, and were by him settled: There_
“was one such.controversy between these sanie parties, Massachusetts
and Rhode Island; ‘and another between Massachusetts and New
Hampshire; both of which ' were so settled, - When' the states assert-
ed: their mdependence, that -tribunal, of course; was annulled But
the new states felt the necessity of immediately establishing, in ‘its
place; a competent tribunal of their own; with full Junsdactlon over
those dangerous controversies.. -And this they did in the articles of
confederation; the ninth article of which, provides that ¥ congress-
shall be the last résort, on appeal, in all disputes and dlﬁ'erences now
'submstmg, or which may hereafter arise, between two or more states,
coneerning botndary, _]urlsdxctxon, or ;any other cause whatever.”
Congress to eppoint judges to constituté a court for hearing and de-
‘termining those causes. “And the Judgment and sentence of the
court to be ap‘poipted in the manner before described, shall be final
and conclusive; and if .any of the parties. shall refuse to submit to
the authonty of such court, or to"appear,‘or-defend their” claim or
. cause, the court shall, nevertheless, proceed to pronounce sentence
or Judgment which shall, in like manner, be final and decisive; the
judgment or sentence, and other proceedmgs being, in either case,
transmitted to congress, and lodged among the acts of ‘congress, for
the security of the parties concerned.” " And congress did, accord-
mgly, establish and orgamze the court, called the “ court.of appeals.”’
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-And that eourt took  cognizance-of, and decided a number of j Jurxs-
dictional ' controversigs between states; and amheng others, one in-
which Massachusetts herself was a party, and acknowledged. the
Jjurisdiction of the court, and submitted to its decision. It must .be
recollected, that the territorial- descriptions’ and boundarles, contained
in'the colomal grants: and-charters, were necessarlly loose and defeé-
tive;. and that in the progress of thé settlements, in. adjoining colo-
nies, controversies - must unavmdably artse as to their respectxve
Timits, " And the . greater the certainty of such conflicts, the greater
was-the necessity of providing an impartial tribunal for the peace- -
"eble adjustment, of them.. The language-of the ninth article, just.
read,  is descriptive of the state of things at the time: “disputes -
and differences: now subsisting, or that may.hereafter arise between
two or more states, concerning boundary, jurisdietion,” &e. _
The court of appeals retained and exercised its _]urxsdxctxon over
these ‘controversies, until the adoption of the present ~constitution;
when its place was supplied, and the exigency prov1ded for by the
establishment of a national judiciary, with full Jurxsdxctxon over the
samhe controversies; And, by the twelfth- section of the “act for
régulating processes,” &c., passed in 1792, it was enactedy “ that all .
the records .and proceedings of the court of appeals, heretofore ap-
" pointed, previous to the adoption of the preseht constitution, shall
be deposited in ‘the office of the clerk of the Supreme Court of the
United States,. who is hereby authorized. and directed to give copies -
of all such records and proceedmgs, to any person requiring and pay-
ing for the same, in like manner as copies'of the records and other
proeeedmgs of the said court are, by law, directed to be given; which
* copies shall have hkefaxth and eredit as all other proceedmgs of said
" court.””
* The counsel of Massachusetts have expressed the 1dea that the
"United - States came into existence with the present constitution; -
5and that Massachusetts, as.one-of them, is.bound by nothing before
that date. This is a strange -conception, indeed. Not. only the
states severally, but the' United States, came into existence with the
declaration of independence; and the' first of the articles of con- -
federation ordains, -that « thelstyle of this confederacy shall be
“The. Umted States of America.””” - It was “to form a more, perfect :
-umon, and to- strengthen the confederation, that the conventlon_
was called which formed. this: constitution, And here are the con-
cluding words of the resolutmn of the o]d congress of 1787, recom-
Vor. XIL—4 8
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mending the call of the convention: “For the sole and express
. purpose “of revxsmg the articles of confederation,” &ec. The con-

vention-met; and in revising the important ninth article, changed
the words « dxsputes and differences;”” to the word. ¢ controversies,”
takmg the words ¢ between two or mote states,’ as they.found them
in the article.- The tribunal was, of course,.changed; for now an
independent judicial department was established, which had no ex-
istence under the .confederation. ~ Not deeming it proper, in a per-
Taanent consututron, to des1gnate particular, existing, and (it might
‘be hoped,) temporary- digputes between states, they used the compre-
hensive ward ¢ éontroversies;”” as fully mcludlno- them all. We do
not know that there were any other contxoversxes at- the time, be-
tween states, than those about boundary; and’ if -there were, they
must have been comparatively unimportait; none other were so
likely to exist, or .to be carried to extremities; and, therefore, the
article, after .the words, boundary and JurISdICUOn, werely adds the
general expressmn3 %qr any other cause whatever;”’ appareutly by
way of precaution,. The delegates from the several states knew that
2 number of thosé state controversies then still existed, and that
‘more migh .arise; and they’ were fully sensible how all-important
it was to provide against their- breakmg out. - 'The great object of
the convention was (as expressed in the _preamble ‘to the constitu-
tivn,) “to form a-more perfect union, -establish justice, insure
" domestic tranqmlhty, provide for thé common. defence, promote
the general welfare, and ‘secure the blessings of liberty to ourselves
and our posterity.’”” And how was ubion te- exist?-—how do-
mestic tranquillity, amidst contention ‘among the members? How
was justice 10 be established, if the strong were permitted to.give
Jaw to the weak? and how were the rights of individual states to
be preserved, if left unprotected from the encroachments of stronger
neighbours? = And what would become of the harmony and inte-
grity-of the Union, if va\'ll its members were ‘not protected in the
enjoyment of theitr equal rights?

But, in addition to all this, it is a remarkable fact, that this very
question of jurisdiction, which ‘Magsachusetts ‘now brings- up, after
the lapse of more than' half .a century, was directly acted upon and
decided by the convention-itself; asappears from the récords of its
proceedings. Durmg its deliberations, the question. was distinctly
brought up, whether cortroversies between states, concerning Juris-
diction and boundaries, should not be excluded from the jurisdiction '
of the courts. And the ¢onvention decided thet they should not be
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excluded. And the provision in the constitution, as it then was and
still is, was retained; and this constitution was unanimously agreed
to by all the delegates. And, afterwards, the same question. was
discussed in the state conventions, and. this proyision was still re-
tained and approved of; and the constitution ratified by every state.
And several years afterwalds, when the eléventh amendment to the
.constitution was adopted, and suits “ against one of the United States
by citizens of another state, or by citizens or subjects of any foreign
state,”” were excluded’ from the jurisdiction of the courts, the remain-~
der of the provision, giving jurisdiction over controversies hetween
two.or more states, was préserved untouched; -and the states thereby
manifested. their continued approbation of that provision; and,-aé.—_
cordingly, this question of jurisdiction has long been settled in this
Court, by its uniform practice.and decisions, in numerous cases, from
its earliest establishment,

And now, what is it that Massachusetts has to say to all this?
I beg the Court to consider whether-every single objection, and the
whole argument on her part, have not been objections end arguments
against the constitution itself, rather .than against -the constitutional
jurisdiction of the. Court? In opposition to the constitution, they
come armed with political axioms,-and gbstract theories of govern-
ment; and with ‘the aid of Montesquieu, 4nd other learned writers,
‘reason upon the science of government, and the distribution of ap- -
propriate powers among the three great departments.

Allow me, sir, to present a summary of the principal objeetion's
and ‘positions upon which the ecounsel of Massachusetts appear most,
to rely. They lay it down; that a controversy between states; con-
cerning jurisdiction and boundaries, is political, not judicial, in its
character; that judicial courts ‘can take cognizance only .of contro-
versies strictly judicial, not political, in their nature; that the present
controversy concerns jurisdiction and sovereignty, and is therefore
out of the judicial jurisdiction of this Court; and cannot be acted
upon by it, without the assumption of political power. And, in
support of their doctrine, the counsel have read a number of Eng-
lish: cases, and the opinions of learned English chancellors., And
what does it all amount to? Does it amount to any more ‘than
the plain, self-evident proposition, that courts created by sovereign
power, and subordinate to it, cannot exercise jurisdiction over sove-
reign power, nor interfere with its prerogatives? Let us see if this
is not the whole substance of the doctrine. In illustration of their
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doctrine; the counsel have referred to the controversies between the
"colonies, concerning their boundaries, and over which the English"
rcourts exercised -no jurisdietion. And why did they not? Tt-was-
because there was-a higher tribuhal which the colonies appealed to.
The jurisdiction; in those cases, was in the king himself.... He made
‘the colonial - grants, and gave the. charters; reserving in them- all
allegxance and fealty to himself. He appointed the colonial gover-

~ pors; not excepting the governor of Massachusetts. Rhode Island
almost alone elected her own governors. He, the king, therefore
claimed and exercised jurisdiction over the colonies, as their feudal
lord. But, had he so pleased, he might have transferred his royal
jurisdietion over those controversies, to any of his courts.  And had
he done so, those. controversies, whatever- their .character; and by
whatever name called; political or civil, would have become the
proper subjects of judicial investigation and decision. Another
case, much relied upon by the counsel of Massachusetts, Wwas that of.
The Nabob of the Carnatic against the East India Company; of
which case, the court of chancery declined taking Jurlsdlctlon, because
one of the parties was a sovéreign prince, and the other, (although .
. subjects of the crown,) acting by virtue of its.charter as an inde~
pendent state. It seems that, in this instance; the charter of the
company had placed it above the law. But suppose that its ¢harter
had subjected it to the jurisdiction of the court -of equity, in any
controversies it might have with any of the sur‘roundmg princes,
would the character of the parties, (the foreign prince assenting.to
the jurisdiction,) or the nature of the controversy, have formed any
obstacle to the.exercise of that jurisdiction?” And.would not the
exercise of it have been strictly judicial in its character? The same
plain' principles. of exposition embrace and dxspose of every -case
and instance which the counsel have brought, or can bring i sup-
port of their doctrine. ~All these cases are governed by the pecuhar,
institutions of England, and the structure of her government, in its
various branches. No such question ‘as' this; of Jurlsdlctlon in con-
_ troversies between two states of this Umon, ever could: arise in-the
'English courts. .If this jurisdiction is vested in the court, by the’
constitution, how preposterous is it to talk of the nature of the con-
troversy, or the character of .the partles' Suppose the controversy
is political in its nature: what then?—Is there any reason in nature .
why it should not be subjected-to judicial investigation and-decision,
as much as.any other controversy? Suppose the parties to it are
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.two states: what then?--Is there any reason .in nature why they
should not be governed- by the laws and prqup]es of justice; as
_ much as'any other parfies? .All controversies, whatever their cha-
racter and whoever the parties, if they are ever settled, and the par-
ties will not settle them amicably, must be. settled either by force
‘or by the judgment of some tribunal.  When the controversy is.
between' sovereigns, the sword is the last resort, the “ultima ratio
regum;”’ and the contest is waged at the expense of the blood and
lives.of their. sub_]ects .But if the controversy is submitted to some
independent tribunal; that tribunal, call it by whatever name we
may, must act judicially. It is not in.my power to perceive how
the sovereignty of Massachusetts is concerned, as’she alleges, in the -
seitlement -of this question. Kven absolute ‘sovereigns have sub-
mitted their controversies about territorial limits, to independent
tribunals; and no one ever imagined that the soverelgnty of either
was affected by their doing so.-
~ But Massachusetts is not now possessed of unhmlted soverelgnty
"All the states, when they ceased to be ‘colonies; became sovereign
and ihdependent _But they were all sensible that they coula not
remain so if they remaitied disunited. They knew that it was by
“union. alone they could preserve ‘their liberties. They did- unite;
and, to.secure’ their.great object, they established this limited go-
~ernment of the Union, investing it with a portnon of their state
powers, and at the same time restricting themselves in the exercise '
of ‘certain other powers Thus, both the federal government and
the state government are but limited governments; both equally
bound by the ‘constitution: and all acts of either, violating the con-
titation, are void. And it is the constitutional province and duty
of the Court to declare such acts void, whenever the question of their
constitutionality comes before it.
- Fdr-in the formation of this federal repubhcan system, an inde-
pendent judicial department was.deemed to be a necessary, branch of
'the government, to prevent encroachments, and preserve a Just equi-,
librium; and therefore, the constitution declares, that “the’ judicial
power shall extend to ‘all cases in law or equity arising under this
constitution.” 'And every decision of the Court upon the constitu-
tionality of an act, either of congress or of a state legislature, concerns, *
to use the language of Massuchusetts, their respective jurisdictions.
How absurd, then, is it, to contend that the judicial power does not
extend to political questions, or to questions in which the jurisdic-
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tion of a state is concerned. The only question here- is, whether
the states, by the constitution which they formed and adopted, did
confer this jurisdiction upon the Supreme.Court. And is it not amply
shown that they did confer it,and that they explicitly declared it to
be their intention to confer. it?

And is it for Massachusetts to gainsay; this? . Massachusetts pos-
sessed a larger share of sovereignty: under the confederation than.
she does under the present constitution. Yet she then agreed and
assisted in constituting the court of appeals, with full judicial powers
dver this.very controversy; which was one of the .then subsisting
controversies concerning state: boundaries and Jurisdiction; specified
in the 9th article. In the convention, also, which formed the present

'~con'stitntion,'Mas's‘achusetts agreed to invest this Court with the same
jurisdiction. And again,in her state convention, which ratified the
constitution, she approved of and adopted this provision. And, du-
ring all this period of timé, Massachusetts had Subsisting. controver-
“sies with her neighbour sfates, concerning her territorial boundaries
and jurisdiction; particularly this -controversy: with Rhode Island,
and another” with the state of Cbnnecticut, of precisely the ‘same
éharacter; which last was not terminated until the year 1801. Mas-
sachusetts, therefore, by her own consent and acts, gave jurisdiction
to'this Court over the present controversy, as far as her consent and.
acts could give it.

Taking it, then, for granted, that 1t is fully shown that « this.
Court has jurisdiction over the subject matter of, and over the par-
ties to the bill in equity now - pending before it,” ¥ will proceed
to the consideration.of the 2d question: * Has the.Court now power
to proceed to the hearing and tria} of this cause, and to make a final
decreée thereon ?”

- "Mr. Justice Barpour asked Mr. Hazard, if he could point out any
process by ‘which the Court could carry a final decree in thekcau'sg
into-effect, should it make one; For instance, if an application should -
. be made by Rhodeé Island for process to quiet her in her possession,
what procéss could the Court issue for that purpose ?

Mr. Hazard said, that he had by no means overlooked that impor-
tant question, but had given to if, the fullest and most attentive con-
sideration in his power. But he had thought that it would be proper

10 reserve that question . for the last to be considered; as in point of
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order it appeared to be, At present, he was.desirous of showing
that the Court had full power, and ought to proceed to the hearing,
- and to make a final decree in the cause.
" And what is there to prevent this proceeding? The Court have

jurisdiction over the subject matter and over the parties; and the
parties are here before the Court. The defendant state obeyed the
subpena issued from the Court, and came in more than three years
ago; and -took upon.berself the defeuce of the suit, and put in her
plea and answer thereto. At another term, she applied to the Court
for an order upor. the complainant to reply; and, at the last term, she -
made a written agreement. with the complainant respecting amend-
ments of-the bill and pleadings; and she is now here in-Court? What
is there to hinder the cause from proceeding?

Why, it is contended, in the first .place, that consent of ope party
cannot give jurisdiction to the Court; and authorities have been read

" to this effect. No one doubts, that whex it appears by the record
or otherwise, that the Gourt has nc Jurlsdxctlon of the SLIbJeCt matter
-of the complaint; the consent of a party cannot confer _]umsdlctlon.
~ But when the Court has JurlSdlC ion. of the. subject matter of ihe suit,
the party defendant can ‘consent fo appear, and his appearance is
-conclusive upon him; even although if he had not appeared, he might
not have been reached by the process of the Court.. ¢ The ap-
pearance of the defendants to.a foreign-attachment in a circuit court
of the United States, in a circuit  where' they do- not reside, is a
waiver of all objettions to the non-service of process on’ them.”?
Pollard v. Dwight, 4 Cranch, 421. % An appearance by the defend-
ant cures all antecedent irregularity of processs’ Kr;ox v. Summers,
8 Cranch, 496. '

But Massachusetts has raised & number of other obstacles to the
Court’s proceeding to a hearing: of this cause. The following, I be-
heve, contains the substance of them ali:

They are, 1. That the solg province of the Court is to expound
and administer the ]aw and that here is no law for the Court, to
.expound or administer. . That congress has passed.no act defining
the controversy; no act prescribing the rule by which to try it; no
rule of decision. - 2. That by the 13th section. of the judiciary act of
1789, congress has limited the jurisdiction of this Court, wherea
state is a party, to controversies of a civil nature; whlch thxs contro-
verSy is not, being political in its character; and’ that therefore,
congress meant. to exclude controversies-of this character from the
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Jurisdietion. ‘3, Congress has passed-no act providing the process
_ necessary to enable the Court to exercige its jurisdiction in ‘the case. -
4. That the Court possesses'no power to carry a final decree in this
ccause into effect should it make one;. congress, as is- alleged, having
made no law to enable it to do so. _

The Tast of these objectlons, I will conSIder, presently, by itself.

"And. as to the rest of them, if this doctrine;is to prevail, what be-
comes of the jurisdiction expressly vested in the Supreme Court by
the constitution itself; and what becomes of the Court itself, if it
s to. be placed upon' the same footing as the inferior coarts; which,
congress has power to establish, and of course, to regulate? * By the
8th s~ _tion, 1st article of the constitution, congress has power “to”
- constitute tribunals inferior to the Supreme Court.”” But the Su-
. preme Court was ordained by the constitution itself, and necessarily”
possesses all the judicial -powers incident to such a court. Other-
wise the constitution might be. defeated, and the Supreme Court
rendered a nullity by the act of another and but co-ordinate branch
of the government. ' But congress has no power to deprive: this.
Court of its constltutlonal jurisdiction, nor to restrain it in the exer-
cise of that Junsdlctxoh . And this Court would declare unconstitu-
_tional and- void any act of congress having such an object.

The case of Martin v. Hunter’s Lessee, has been referred to, and
much stress put upon some’ general remarks of ‘Mr: Justice . Story,
who delivered the opinion of the Court in that case. Those remarks:
were concluded .in the’ following ‘words, which were not read, but.
ought to go with them: % We do not, however, place any. implicit
reliance upon the distinetion which has been stated and endeavoured -
to be illustrated.”” But what shows conclusxvely that the counsel are
wholly miistaken in’their understandmg of the meaning of those re-
imarks, is the fact, that in the case of New Versey v. New York,
which  was before™ this Court fifteen years after that of Martin v.
‘Hunter, the Court, of which that hon. judge was one, not only took
jurisdiction’ of the case, although the state of New York had refused
to appear, but decreed and ordered,. that: the subpena in this case
having ‘been returned executed sixty days before the return day
thereof, and the defendant ot .appearing, the complainant be at h- '
berty to proceed ex parte;,

" But it is wasting time, I fear, to dwell upon such objections, when
it has been so clearly shown that these cases were. expressly and in-
tentionally included in the jurisdiction of this Court by the constitu- -
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tion. I was quite at a loss to understand what was' meant by “a
rule of decision; arule to try the case by’ until the counsel enlight-
ened me hy. inquiring how, without an act of congress, the Court
was to ascertain which state was right, and which’ wrong; alleging
‘that, thére being no such act, the Court could not’ proceed by the
rule of the common law, or that of the civil law, or of any state
‘ law. . )

This is a novel idea. Such an idea was quite beyond the concep-
tion of the men who framed the articles of confederation. . It did not
enter into their heads that any thing more was necessary, to-be ‘done,
to meet the exigency, than to establish a competent court, with suffi<
cient powers to'call the parties before them; and to try and deter-
mine these controversies in the same manner as they . wotld any
other cantroversies between any other parties. And it seems that
- the court of appeals, thus constituted, had the same idea of its pro-

vince dand duties, and found no difficulty in performing them;. govern-
ing themselves by the principles and rules of justice, equity, and good
conscience, and not dreaming that any different rule was furnished
by the common law, or the civil law, or by any state law.

The 34th section of the judiciary act has been turned to again and
again,.as showing that congress had furnished a rule-of decision, as
it is.called, in cases at common law; but nio such rule for cases like
the present. This is making a strange use of that short section of

~ four lines, the whole purpose of which is to give efficacy to the local
state laws, in trials at common law, in the courts of the United States,
“1in cases where they apply,” says the section, That is, that cases
arising under a local law shall be governed by that law.. Thus, the
state laws regulating the descent of real estates, or the rate of inte-
rest, for instance, ought, in all courts, to govern the cases arising
under those laws. 'And this is the whole meaning of the section.
The counsel have conterded, that if any suit at all could have been
instituted by Rhode Island, it ought to have been a suit at common
law and not in equity. But no state law could apply to such a suit

- any mors than to the present; and there are very many. suits at.com-

mon law ‘which are not governed by any state law.

An expression (the word -civil) used in the 13th section of the
same act is also suspected by the counsel, of containing an important
secret meaning, which the counsel think they have discovered. They
insist. that by the use of this word “civil,”’ congress intended to take
this controversy, and all of the same kmd out of the jurisdiction of

Vor. X11.—4 T
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- this Court. Surely, the . counsel of Massachusetts must feel them-
selves undér the necessity 'of going a great way for inferences, and
set -a great value upon veryslight ones, to draw them from such
sources as these. The words relied upon, are- “that the Supreme
Court shall have exclusive jurisdiction of all controvel sies of a civil
nature, where a state is a party,” &ec.

The plain object of congress was to withhold from the inferior-
_courts jurisdigtion in controversies between two or more states, And
‘to do this, they gave to the Supreme.Court exclusive jurisdietion in

those cases, instead of original jurisdiction merely, which it had by
the constitution. The word-civil is properly used, because all con-
trqversies which do or can-exist between two or more states, must be
of a civil nature, and none other; unless they engage.in war, which
they have bound.themselyes by the constitution not to do. The

-word civil does not mean amicable or peaceable; actions of trespass
and of ejectment are cnnl actions. Civil is technically and general-
ly used in contradistinction to criminal.: There is not the slightest’
ground for supposing that the word civil was intended to be used in
“contradistinction to political. Congress would never have taken so

~blind a way, so unintelligible and futile, to eﬂ'ect such an object as the
counsel of Massachusetts wish to effect. Nor can any such distine~
tion be made. If this is a political controversy, so is it a civil con-
troversy. . And if such a distinction cotld be foreed upon the words,
it would bring the section to this construction: that the Court is left,
to itg original jurisdiction derived from the constitution, in this and
other like controversies between states; but does not take exclusive
jurisdiction of them.hy virtue of this section of the judiciary act.

But, there is another word in the front part of this' section,

'Which, in its plain, common sense meaning, I think, is much more

- significant than the word which the counsel .have endeavoured to
render so ¢abalistic. And that is the word all—all controversies.
-This same word, used in another place, has been thought all-lmport-
ant, and great respect has been shown fo it by the counsel of Massa-
chusetts. By the constitution, “the judieial pawer shall extend. to
all cases in law and ‘equity; arising under this constitution,” “to all
cages aﬁectlng ambassadors,” &c. “tp all cases of admiralty and ma-
_ritime Junsdlctlon, to controversies to which the United States shall
be a party, to. controversies: between two or more states,” &e, &e.
And because the repetmon of the word all is.not kept up throughout

_ the whole seetion, it is inferred that the constitution intended to con-
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fer a less extensive jurisdiction in some of the cases' enumerated
than jn others. _ v

Now, congress, in framing the judiciary act, did not deal in
such far-fetched inferences. Congress saw no such meahing.in that
section of the. constitution; and therefore it declares in’ this same
13th section of the act, “that the Supreme Court shall have exclu~
sive jurisdiction of all controversies of 'a civil nature, where a state
is a party.”” Congress did not intend to alter the constitution.: It
merely expressed what it understood to be the meaning of  the sec-
tion referred to. Now, although I have no quarrel with the word
civil, I.should not be willing to give the word all, in exchange for it.
But, sir, why is it that so much effort is used to induce this Coyrt te _
believe. that congress is unfriendly to its jurisdictibn over- these
cases? This is not very lawyerhke, nor. very respectful to the Court
This Court will look for its constitutional powers to the constltutxon
itself; ‘and will not allow any other department to construe that in-
strument for them. In many cases, this Court have accurately de-
fined, not only its own constitutional powers and duties, but those of
‘the other departments, legislative and executive) as by the constitu-
tion it.is authorized and bound to do-on proper occasions. - And, let
me ‘ask; if congress possesses such power over the jurisdiction of this
Court, why was it necessary for the states themselves to make the

11th amendment to the constitution, for the purpose of taking away
the ‘jurisdiction in suits “against one of the states by citizens of
another state, or by citizens or subjects of a fOrelgn state?”” . But,
it is not true that congress is unfrlendly to this jurisdiction. 'There
is' no single instancé .in ‘which congress has manifested such
disposition, On, the contrary, in this same section of the judiciary
act, we find it conferring exclusive jurisdiction, where, by the con-
stitution, the Court had only original jurisdiction. And without any
appearance of disapprobation, congress has seen this Court, from its
earliest establishment, exercising its constitutional powers in these
cases, and i others in which a state was a party; adopting its rules of
practice and procéeding, and its general, permanent orders dpplica-
ble to them; and prescribing its processes, and the service and return
" of them as occasion required.

" The third oblectlon is, that congress has provided no forms of
powers to enable the Court to exercise its jurisdiction. This objec-
tion, I should think, was reduced t6 a very small size. The writ of .
subpeena was issued, served and returned agreeably to the general or-
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der of the Court. And the defendant state obeyed that process and
appeared, took upon herself the defence of the suit; and I under-
stood her coursel to say, that he should not urge any objection to
this proceeding of the Court. And, if Massachusetts had refused to
appear, the Court would have had it fully in its power to have pro-
"ceeded in the cause, as it did in that of the state of New Jersey
against. New York, But Massachusetts has appeared, and is now in
Court. What further process then is now wanting to enable the
Court to proceed to the hearing of the cause. I know of none. Yet,
the counsel of -Massachusetts still invist that the Court cannot go on
a step without an act of congress. Let me then inquire: 1. What
has been done by congress upon this subject? 2. What has been
done by the Court?
~1. A judiciary act was passed in 1789, a* the first session of con-
gress; and, a-process act at the same session, which, with many ad-
ditions, was rendered permanent by a second process act passed in
1792. The 18th sectionof the judiciary act, which gives exclusive
jurisdiction to the Supreme Court in these cases, has already been
read. The 14th section, enacts “that all the heforementioned courts
of the United States shall have power. to issue writs of scire facias,
habeas corpus, and all other writs not especially provided for by
statute, which may be necessary for the exercise of their respective
Jurisdictions, and agreeably to the principles and usages of law.”’
The, 17th section enacts, “that all the beforementioned courts of the
United States shall have power to make and establish all necessary
rules for the ordinary condueting business in said courts, provided
uch-rales are not repugnant to the laws of the United States.”” The
process act, 1st section, enacts that “all writs and processes issuing
from a Supreme Court or a circuit court shall bear test,”” &ec. and
'shall be signed by the clerk, and sealed with the seal of the court.”’
The 2d:section enacts, “that the forms of writs, executions and other-
process, their style and the forms and mode of proceeding in suits
in those of comnion law, shall be,” &c. “and in those of equity, and
in-those of admiralty and maritime jurisdiction, according to the
prmclples, rules and usages which belong to courts of equity, and to
courts of -admiralty respectlvely, as contradistinguished from courts of
‘common law; exeept sofar as may have been provided for by the act
to establish the judieial courts of the United States; subject, how-
ever, to such alterations and additions as the-said courts respectively
shall, in their discretion, deem expedient; or to such regulations as
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the Supreme Court of the-United States. shall think proper, from
time to time, by rule, to prescribe to any cireuit or district court con-
cerning the same.”” The 18th, 24th and 25th sections of the judi-
ciary act, first referred to, recognises: the power of the Court to issue
executions upon its judgments and decrees.

Thus much has been done by’ congress; and it is apparent that
that department has always considered that every thing had been
done, on its part, necessary to enable the courts to perform all their
judicial duties; and fully-to exercise all their judicial -functions and
powers.  Congress saw that the courts were proceeding in the exer-
cise of those powers without difficulty or impediment, and that no
further legislative action was called for or needed.  And so have the
courts thought. In the case of Weyman v. Southard, 10 V'heat. 1,
the Court considered itself possessed of full power over the Whole
proceedings in suits in equity, from their commencement to their
firial termination by satisfaction of the decrees or judgments. ’

‘It has been suggested by the defendant’s counsel, that congress
has omitted to provide for the exercise of this hranch of the juris-
diction of the Court; because it did not intend that it should be ex-
ercised. This is impeaching the fidelity of congress to the constitu-
tion. But, fortunately, the imputation is wholly. unfounded. It is
alleged, also, that congress, by the judiciary act of 1789, has pro-
vided rules of proceeding in- all, or nearly all the ordinary cases
which can arise at common law, or in admiralty; but none in such
cases-as this. This is as palpable an error as could well be com-
mitted. In the case last mentioned, Weyman v. Southard “which
was a case at common law, objections were made to the process, and
to the service and execution of it; and it was contended that the
proceedings were not.authotized by any act of congress. But the
Couft, after remarkirig that the chancery power of the court over all
the proceedings in suits in equity, from their commencement to
their final termination, were unquestionable; proceeded in these
words:-—¢ It would be difficult to assign a reason for the solicitude
of congress to regulate all the proceedings of the Court, sitting as a
court of equity, or of admiralty, which would not equally réquire_
that its proceedings should be regulated when sitting as .a court of
common law.”” Thus we find, that while the equity powers of the
Court in these cases is considered as having been placed beyona a-
doubt by the acts of congress, its parallel powers, in cases at com-
mon law, have required to be sustained by inferences and reasoning.
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And it.was decided in the last case referred -to; and in that of the
- United States Bank .v. Halstead, 10 Wheat. 54, that these powers
are not législative in their character. They must, then, be simply .
judicial in their character; and, if necessary, must be incident to the
Jjudicial powerq and functions.

Let me now inquire what has ‘béen done by the Court in pursu-
ance of its. censtitutional and legal. powers. In 1791, the Court
adopted the following general*order: .viz., « That this Court consider
the practice of the court of king’s bench, and of chancery, in Eng-
land, as affording outlines for"the practice of this Court; and that
they will, from time to time, make. such alterations therein-as cir-’
cumstances may render necessary.”” 1 Cond: Rep. 8. In 1796, the
following permanent general orders, or rules, were established, viz:
«1, Ordered - that when process at common law, or in equity, shall
issue against a state, the same shall be served upon the governor, or
chief executive magistrate, and the attorney general of such- state.
2. Ordered, that process of subpeena issuing out of this Court in any
suit in equity, shall be served on the defendant sixty. days before the
return day of the said process: And, farther, that if the defendaiit,
on such service of the subpeena, shall not appear at the return day
contained therein, the complainant -shall be at liberty to proceed ex
‘parte.”? 3 Dall. 320; 1 Peters” Cond. Rep. 141. These several ge-
neral orders, or rules, are still in full force, and- have been practised
upon by the Court from the time of their adoption. . Can there be a

- doubt that they are strictly in conformity to the constitution, and the
acts of congress referred to?  In the case of The State of New Jer-
sey v. The State of New York; 5 Peters, in 1831, the Court remark,_
that ¢ Ata very early period of our Judlmal history, suits were insti-
‘tuted in this Court against states, and the .questions concerning its’
jurisdiction and mode of proceeding;, were necessarily considered.”
The Court then proceed to review a number of the preceding cases
which had been before it, in which a state was a party. “So eatly"

_as August, 1792, (says the Chief Justice, who delivered the opinion
of the Court,) an injunction was awarded, at the prayer of the state
of Georgia; The State of Georgia v. Brailsford, 2 Dall: 402; to stay
'a sum of money recovered by Brailsford, a British subJect which
“was claimed by Georgia, under her acts of confiscation.”” This was
an exercise of .the original jurisdiction of the Court, and no doubt of
its propriety was ever consideYed.

In February, 1793, the case of Oswald v. The State of New York
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-came on; 2 Dall. 402. This was a suit at common law. The state
“not appearing, on the return of the process, proclafnatlon was made;
and the following order entered by the Court: «Unless the state
appear by the first day of the next term, or show cause to the con-~
trary, Judgment will be entered by default agamst the said state.”
At the same term, a like order was made in the case of Chisholm’s
Executors v. The State of Georgia; and at the next term, 1794, Judg-'
ment was rendered in favour of the plaintiffs, and a writ of inquiry-
" awarded. Grayson v. The State of Virginia, 1796, 3.Dall. 320; 1.
Peters’ Condensed Rep. 141. This was a bill in equity; and it was
in this case that the Court adopted the two last general orders before-
mentxoned ‘In. Huger v. The State of South Carolina, the service.
of ‘the’ subpoena having been proved, the Court détermined that the
complainant was at liberty to proceed, ex parte. He accordingly
~moved for, and . obtained commissions. to take the examination of’
~withesses in several of the states. 3 Dall."371 ;.1 Peters’ Cond.
Rep. 156. The Court also noticed the cases of Fowler et al. v. Lind-
say et al; and Fowler v. Miller, 3 Dall. 411; 1 Peters’ Cond. Rep.
189;.and the case of The Staté of New York v. The State of Con-
necticut; 4-Dall. 1; 1 Peters’ Cond. Rep. 203. It has then,”’ pro-
ceeds Chief Justice Marshall,  been settled by our predecessors,.on
gxeat deliberation, that this Court may exercise its original jurisdie-
tion in spits againsta state, under the authority conferred by the con-
stitution and existing acts of congress. - The rule respecting process,-
the persons on whom it is to, be served, and the time of service are
fixed. The course of the Gourt, on the failure of the state to appear,
.after-due service, has been also prescrlbed ? And, accordmg]y, the-
Court did procéed, and made the order, the first part of which has
already been réad; and which order thus concludes: “And it is fur-
“ther:ordered, that, unless the defendant, being served with a coby of
-this decree sixty days before the next ensuing August term of this
‘Court,. shall appear on the second day of the next January " term
thereof, and answer the bill of the complainant, this Court will pro-
céed to hear the cause on the part of the complainant, and to decree
on the matter of the said bill.” .But, before the cause came to afinal
decree, the state of New York compromised the controversy with
the state of New Jersey, to the satisfaction of the latter state. The
case now before' the Court is the same, in character, and in all the
principles. involved in it, as that of New Jersey and New York.
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Why should not the Court proceed in this case, as they decided to
proceed in that; and in conformnty to'its subsisting rules and orders'-’

With permission of the Court, I will now proceed to consider the
last objection’ which has been raised by, Massachusetts to the juris-
diction of this Court; and upon which she appears mainly to rely,
for p'roducing an effect upon the minds of the Court. That objec-
‘tion is, that should the Court make a final decree in the cause, it will
have no power fo carry it into effect.

“When the t;lear and explicit provisions of the constitution are con-
sxdered ‘and the severa] laws subsequently passed by congress, for
the purpose of aldmg in the fulillment of those provisions, I cannot
conceive how any doubt can exist of the power of this Court to
carry into effect any decree, which by those. provisions, it may be

-authorized and bound to make. - Aind, if the constitution stood alone,
I should still entertain the same opmlon. It is a universal axiom, that

, the grant of a principal power, ipso facto, mcludes in it all the minor,
subsidiary powers, necessary for the exercise of the main power, as

_incidenf to it.. What a construction- would it be to” put ‘upon the
constitution, to say that the people, by that 1nstrument, had ordain-
ed and established -a tribunal. to take cognizance of, and determine -
certain enumerated controversies, over which, for that purpose, they,
had given to it full and express jurisdiction; but that the tribunal so
established, could. not pérform its duty, for want of power ta. cause
its decisions to be carried into effect? What would the people have
a right to say to a tribunal which should render’ to. them such an ac-
count of its serv1ces, or, rather, such dn excuse for the neglect of
its duty"’

But is it not 1mportant here to inquire, whether, in con31der~

_ing the present question of jurisdiction of this Court to hear, try,
and ‘make a final decree in this cause, it can be at all hecessary or:
useful to inquire what further powers the Court may; or may not,
exercise upon any future, distinct application, which may or may not
be. hereafter - made to the Court; and upon which new and distinet
application, should any such be made, the Court will then decide as

it shall deem right.. If, by the constitution dnd existing laws, the

‘Court have jurisdiction over this cause, to hear, try, and decide it} is
it not bound. to. exercise that jurisdiction, when appealed. to: ‘and
ought the Court to decline exercising this unquestioned Jurisdiction, .
from an apprehension that possibly it may, hereafter, be asked to do’
some,thmg more, which, possibly, it may not have it in its power to
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do? In the case of New Jersey and New York, the Court said,
that, “inasmuch as no final decree has been pronounced, or judg-
mnt rendered in any suit heretofore instituted in this Court agamst
‘a state; ‘the question of proceeding to -a.final decree, w1ll be consi-
dered as not conclusively settled, untll the cause shall come on to be
heard. in chief.”. Thus the Court determined to hear the cause in
,chlef thhout antlcxpatm«r what its final degree might be; much
less, what, if any thing, might remain to be done, after the decree.
And the Court did thén decree, ““that the complainant be at liberty
“to proceed, ex parte;”” and further decreed, that, ¢ unless the ‘defend-
“ant state_appeared, the Court would proceed to hear the tause on the
part. of the complamant, and to decree on' the matter of the said bill.”
There are many cases in which-decrees in chancery cannot be fully,
if 4t all, executed; but that has never been considered a reason why -
the Court should not pronounce the decrees W)nch it has the power
to pronounce.

But, I shall not dwell longer upon-these questions; becausé there
is.another position which, if sound, I think entirely obviates the

- objection of the want of power in thé Court beyond the power of
.. making a final decree in the cause. ‘ '

That position is, that the- pronouncmg of a' final decree in the
‘ceuse will eor-nlete the exercise of ‘all the jurisdiction Which the
eause can require; and will be a final, conclusive and permanent ter-
‘mination of the controversy. /This_-position, upon much reflection,
*I believe tp be sound; or I certainly should notventure to advance
it before this honourable Court; as'T do, entirely upon my own re-
sponsibility, as to its soundness or unsoundness.

A final decree in this cause will have no resemblance to-a _]udg-
ment of Court for a sum of money to be collected on. execution; nor
to a judgment in ejectment to be followed by an execution for pos-
session. No process would necessarily follow a final decree in this
‘cause. We ask no damages of Massachusetts; no delivery of pos-
session; no process to compel hor to do or.undo any thing. "All we
ask is a decree, ascertammg and sett]mg the boundary line between
the two states.

. Mr. Justice Thompson asked Mr, Hazard if the bill did not con-
tain a further prayer; a prayer that Rhode Island might be restored
to her rights of Ju115dlct10n and sovereignty over the territory in

question; and quieted in ber enjoyment of them? And that part of
" Vou. X1I.—4 U
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the bill being read, it appeared that it did contain such a prayer, in
addition to the prayer that the boundary line between the two states
'mlght be ascertamed and established. .

Mr. Hazard said that the latter part of the prayer of the bill had.
’escaped himj: but it 'did not vitiate the bill. The Court would have.
it in+its power to grant so ‘much of the prayer as they might think
right. ~ All Rhode Island asked for was a decree ascertaining and es-
tablishing the true bounhdary line:between her-and Massachusetts.
When that is settled by a decree, the rights of jurisdiction and sove-
reignty will necessarily follow: the decree will execute . itself; and
this controversy can. no longer exist.- When ‘the boundary line is’
settled, it will be the same as all other establishéd. baundary-lines;
: and the relative situation of Rhode Island and Massachusétts will be -
the same as that of all other adjoining states.

And 'why should not Rhode Island be placed upon the same footing,

‘in_this respect, with her sister states? 'Why should her jurisdictional
- boundary line be left in dispute, and she exposed to encroachments;-
‘when all other controversies of this kind have been lastingly settled ?
"~ Am I not sustained, in the pesition I have here taken, by the
opinions and acts of the learned meh who framed the articles of con-
{ederation? They enacted that the decrees- of the court of appeals,
in ‘the.cases over which jurisdiction was givep to it, should be final
and conclusive. - And it'was their opinion that nothing more than a
final decree would be necessary; and, therefore, they provided for no
further proceedmgs And, what .ought to be conclusive- is the fact,
‘that although a humber of decrees in such cases were ‘made by the
court of appeals; no dlﬁiculty was ever experlenced and no further
process was ever found to be necessary.

It is true, that after the line is settled, Massachusetts may do other
‘wrongs to Rhode Island for which other remedies may be necessary;
and so she may. toapy other state: but this controversy about the
line will he. at an end. - ‘Sueuld Massachusetts hereafter encroach
upon Rhode Island, that will be a new aggression; the sarne as if she’
should encroach upon any other state, near or distant; the same as
if she should encroach upon the state of New York, or Connecticut, '
or New Hampshires or, again, upon Rhode Island; on her eastern
boundary: with all of which states Massachusetts has’ had contro-
‘versies about her boundaries; and has always been' found the: ag-
gressor. But when those boundaries'were ascertained by the com-
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petent tribunals, all difficulties were at an end. When Rhode Tsland,
upon the decision.of the king in council, received under her- juris-
diction, her county of Bristol, and her towns of Tiverton and Little
Compton, over which Massachusetts had long exercised jurisdiction,
‘she met with no obstructions from that state, Neither did New
-Hampshire, whose contloversy with’ Massaehusetts, was decided by
‘the same-tribunal. - Still the Court are told by Massachusetts that
they canndt carry their decree into effect..” Allow me to ask, sir, in -
what poss1ble way Massachusetts can ‘have it in her power to defeat
or evade the effect of that; decree? * The decree ‘itself, the moment it.
is pronounced will establish a new state of things between Massa-
chusetts and Rhode Island. And ‘what are the means that Massa-
chusetts-can resort to, to prevent that decree from taking full’ effect
by its own force and operation? I should be glad to hear the attor-
ney general of Massachusetts inform the Court. what it is that that
1mportant state is going to do to set the decree of th;s Court at de-
fiance, and render it a nulhty ? Massachusetts is not going to erect,a

" line of batteries .along this strip of land; nor to. station a military
force there to take hostile possession of jt. If she should it would
be invasion; an ample remedy for which is provided in the 4th arti-
cle 4th section of the constitution. 'And Rhode Tsland would be
under no necessity. to apply to this Court for an injunction;in such a
case. And this again shows the meaning and propriety of thé ex-
pression ¢ eivil controversies,” used by congress; and, no "doubt,
meant by the constitution. I ask again, then, what can Massa-
‘chusetts do to prevent a decree of this Court taking full effect by its
own force and operamon? She can do nothing. * She-can only say
that she will retain- Jurlsdlctlon over this district, the decree notwith-
standing. But let us examine what she can make- this amount to.
Massachusetts, as a statc, is not the proprietor of this strip of land..
If she own any land there she will, of course, still own and retain it; -
and her right and title will be held as sacred as those of any other
ownors of the soil.  There i§ no shire town within this distriet; and
of course, probably, no public buildings belonging to the state. If
there are, they will still be her property, though not appropriated to
the same uses. There will be nothing, therefore, which Massachu-
setts can retain the possession of, which she will be required to re-
linquish. Jurisdiction over the district it will be out of her- power
to exercise, for she will not have it; that (in her) will be extinguished
by the decree, jpso facto. What jurisdiction, after the decree, can
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_she exercise? She cannot numbet the- inhabitants of this district as
part of her population, or of her militia; for they will not be so-any
more than the inhabitants of the county of Providence. And, no
more car she tax them, or their lands, or other joroperty, for they
will not he subJect to her. laws Her tax- gatherers caf. collect no
taxes; her ministerial officérs execute no process within that distriet,
for it will be out of the Jjurisdiction of their state. And, should they
attempt to do so, they will carry no Massachusetts authoricy with
them over the boundary line established by the.decree of this Court.

They will be trespassers; and subject themselves to the penaltxes
provided for the pumshmeht of trespassers. With as much right
might Massachusetts send her officers into any other part of the state
as this; but the civil authorities of Rhode Island would have no &if—
ficulty in _dealing with such offendets. “They would be violators of
the laws of the land; not only of the laws of Rhode Island, but of
the. constitution of the United States, and of the acts of congress,
ufider the authority of which the decree of this Court would have
been made. They could not escape conviction and punishment.

And any countenance-Massachusetts might- give to them would but .
aggravate the offence and the punishment, " No aid from this Coirt
would be needed ‘The existing laws would furnish a perfect remedy
‘for the wrongs attempted to be done.

Those Massachusetts’ officers, sheriff, tax-gatherers, or. whatever
they might-be, would have no authority to demand aid from the
people of the adjoining county in Massachusetts. Nor is it proba-
ble that any of those peo-ple, (riot being bound to obey such demand,)
would have any concern in violating the rights of another state, es-
tablished by .a decree of the Supreme Court of the Union, But
should_these officers, on any occasion, carry with them a sufficient
body of men from Massachusetts, to enable them, for the time, to
seize upon the property or persons of any of the inhabitants of the
state of Rhode Island; (of which this district would then be a part;)
and to escape into Massachusetts before they could be arrested, they
would all alike be ¢riminals, and punishable as such.. And, by tke
fourth article, second section of the constitution of the United States,
and that of congress passed in conformity thereto, the executive au-
thority of the state of Massachusetts, on demand wmade by the exe-
cutive authority of the state of Rhode Island, would be bound and
compelled to deliver up-those criminals to be removed for trial to
the state having jurisdiction of the crime. And here again, Rhode
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Island would have a perfect remedy without the interposition of this
‘Court. Nor would Massachusetts have it in her power, effectually, to
obstruct the magistrates and civil officers of Rhode Island in the’
execution of their official functions. ~Those magistrates and officers,
in the performance of theirlawful duties, within the jurisdiction, and
under the authority of their own state, would have nothing to ap-
, prehend from any quarter. Should any of them be lawlessly seized,
and carried within the jurisdiction of Massachusetts, still they would
" have notmng to apprehend. The decree of this Court, the laws of
the state in which they acted, and the constitution and laws of the
United States, would sustain and save them harmless. These autho-
rities, the respectable judicial’ tribunals of Massachusetts, would not.
set-at defiance; and if they should, their judgments -and proceed-
ings would speedily be revised and corrected here.

Thus, we find that it ' would be wholly out of .the power of Mas-
sachusetts, to prevent a final decree of this Court from' taking full
effect; by its own force and operatlon.

I could not help feeling great surprise, when I heard the attorney
general of Massachusetts so solemnly and portentously warning this -
Court of consequences, and expressing his anxious hopes, that if it
should decide against Massachusetts, it will, for the honour of the
Court, and for the honour of the country, be sure to find some way

‘to execute its decree.. What! Does Massachusetts threaten? Is
Massachusetts ready to become a nullifying state? and to set up
her own will, in_defiance of the. decrees of this Court, and of the
constitution itself? This Court will not make a decree against Mas-
sachusetts, unless it shall be salisfied that the constitution authorizes
it, and that equity requires it. And for Massachusetts to expect to
prevent the'Court from making such a decree as it may deem consti-
tutional and equitable, by telling the Court how formidable she is,
and how contumacious and lawless she means to be'in her Jdefiance
of JtS decrees; this, it appears to me, is almost as deﬁc1ent in po-~
hcv, as it is in modesty But let Massachusetts take her own
course, and whatever that may be, it will excite no apprehension in
Rhode Island; although she may grieve that so noble a state should
conduct in such a manner as to tarnish her high and well merited
renown. 1If, sir, the principles and positions I have endeavoured to
establish are sound, and have been established, I must think that
they reach and dispose of all the material objecfions which the coun-
sel of Massachusetts has raised against the jurisdiction of this Court.
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There were a great number of other objections,.or suggestlons and
statements. made by the counsel, some of which I will now just ad-
vert to; ajthough I'do rot conmder them as having any bearing upon
the question before the Court.. It'is alleged that the five thousand in-
~habitants of the district in"question,, (I know, not how many there

are,) have a right to be parties to this suit, and are not. If this was
s0, it would ‘be: no ebjection to the Jl]I’lSdlCthIl of the Court. The
Court would take "care that they were made partles before it pro-
«ceeded further. But all the proper parties are here in Court. . This
~ ¢ontroversy is about state jurisdiction, not titles to soil‘and freehold.
- 1 suspect, however, that if- thpse inhabitants were consulted, they
would ‘not eonsent to. be made defendants; but.would rather join
with the complamant state.- - They are-taxed hard in Massaehusetts,
and would have no state tixés to pay in' Rhode Island. And; at one
time, a very large number of the 1esppcta'ble inhabitants of that dis-
trict, petitioned the Ieglslature of the state of Rhode Island to be
received into that Jjurisdiction, to. whxch they claimed rlghtfully to

belong
It is- ob_]ectcd also, 1. That the bill contains matter in bar to
itself, - 2. That the hill admiits ‘that Rhode,_Island was never in

-possession', and that the suit is barred by prescription.- 8, That the
. contioversy has beerrsettled,  These might be proper miatters for
discussion and proof (they are not proved yet, and cannot be, for not
‘one of them is trtie;) upon the trial of the caus¢; but, evidently, have
nothing to-do with'the question of jurisdiction. Because it.appeared
that the Massachusetts charter of -1628, upon a sc1re facias from the
coutt of king’s beneh, was, revoked and annulled in 1685; and that
she did not get a new charter until 1691; her counsel has stated that
Rhode Island, while a ¢olony, abandoned and surrendered up her
charter. This is a mistake. Connectlcut and Rhode Island never
did sufrender their charters; although they were demanded, and
great efforts made to obtain: possession of them. ‘The Connecticut
charter was hidden in the hollow of the venerable old oak tree at
Hartford; and that of Rhode Island was also preserved seeure from
its enemies, and is now in her secretary’s office at Providence. . The
counsel (in sport, I suppose,) las mdulged his_fancy in. deéscribing
Rhode Island as she would have ‘been had the claims upon her ter-
ritory, set up by Plymouth on the east, and Connecticut on the west,"
been successful. Very true;. and Rhode Tsland would have been
stripped indeed ; especially ‘with.- Massachusetts helping. herself to
five miles more of her territory on the north, which I supposethe
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attorney . general - of Massachusetts thinks was quite venial, -while

"Rhode Island’s ‘territory was looked upon:as free piunder. ‘But

those claims upon -the. territory. of. Rhode 1sland, on. tbe east ‘and
west, weré found and- decided to be unjust. .And’ It was Massachu-
setts herself; not Plymouthy which had got possession of the county:
and towns. within thelimits of Rhdde: Island, as: beforementioned,

_and from which, aften a faint struggle, she was compelled to retreats

There is no probability, that a small state will makﬁ -unredsonable

‘claims, much less éncroachments uporilarge ones.

- "T'he counsel of Massachuseuts have asked “the ‘Court to consxdér

‘the -character. of the, eriginal colomal charters, and nave read.pas-

sages from Bancroft’s History, to show howloose- and defective those:

- dharters were, and how dxfﬁcult i would now be o decide contro-'
“versies growing out of them.. . That -a case will be a difficult’one to

aettle, is mot 4. very good reason: o offer:for a-court’s not taking eog-
nizance of it. But in- the present ‘casg, no d)fﬁculty whatever ‘can
arise from’such a source, ~The._charters both of Rhode Island and’

- Miassachusetts. are clear ‘and mtelhg1ble in tHiy’ \partleul\ar -Rhade.

' Island ‘by- her .charter,’is bounded' north by the south line of Magsa«

chusetts; and-that line, by the Magsachusetis charter, was to! be three

“shiles- south of the mest' southerly part of Charles river; the sole

question, therefore, to be: settled; is'a questlon .of; construetjon of that
part of the Massachusetts charter. One set of the Massachusetrs
comiissioners appemted to..settle this- line with Rhode Island, re-

ported correctly to their legislature the. .construction which each state .

relied upon. The Rhode Island congtruction®was, that the most
southen part of Charles fiver ‘proper—Charles: river itself, that is,
what was known by the name of #Charles river,’”: was ‘the poinf
from which to meastire off the three m)les. “On the other hand, Mas-
sachusetts ‘insistedthat ‘the ‘most southerly source or spring head of
any run “of water, running northierly and. ﬁndmg its way into. Charles

- river, was. to be: taken gs the most southeuy part. of Charles Fiver,

" And -accordingly they found a brook, called Mill Brook.-which

run from tlie south .into Charles river. This they traced up to'a

pond, called - Wh1t1ng s Pondy”? otit of which the brook run; then

“going.to the south end of the pond, they found ahother braok, called

Jack’s Pasture Brook, which they traced up south to its spring head,
and this they called the fnost southerly part of Charles rivér.  Surely

-there can be no difficulty in deciding by the ‘charters, which of these

constructions isthe correct one. These are the merits of the case,
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and T am sensible that they have no bearing upon the question of ju~
risdiction before the Court.  But the counsel of Massachusetts have
repeatedly introduced the merits; and I presume it is not improper
for me to follow him so far as to state them correetly.

Precisely the same question was decided more than an hundred
years ago, in the controversy between Massachusetts and New Hamp-
shire. The northern boundary of Massachusetts is defined and lim-
" ited in her charter, in the same terms as her southern boundary She
was to have three miles north of the most noxtherly part of ‘the Met-
rimack river. Upon this she set up the same claim upon New Hamp-
shire, as she now does upon Rhode Island; and by her construc-
tion, she would have taken the whole of New Hampshire, and the
greater part of the province (now state) of Maine.  But her preten-
sions were decided to be wholly unfounded and unjustifiable; and
she was compelled to draw herself within her charter limits. And
why has she not respected that decision, and contented herself with
the same limits on the south as on tho north?

Massachusetts, also, had preeisely the same controversy with ‘the
state of Connecticut, about the wester ly part of this same line; that
state and Rhode Island, by their charters (granted about the same
time, 1662-3) being both bounded northerly upon the same straight
line, to be drawn due east and west throughout. But Connecticut.
would. not submit to the encroachments of Massachusetts. ~.And, al-
though she had entered into a written agreément with her, establish-
ing the line as it then was; and that agreement had been formally
" ratified and conﬁrmed by the legislatures of both states, (which was
never the case with:us;) yet Connecticut proved, that misrepresen-
tations and impdsitions had been practised upon her commissioners
and government, in the running of that line; and she brought Mas-
sachusetts to a sense of justice; and obtained from het a large part,
and not the whole of the territory which the latter had wr ongfully
taken within her limits. . And now, whenever you look upon any
map including the three states, or that part of them, you see-the Con-
necticut northern line is miles in advance of that of Rliode Island,

which ought to be a continuation of it;. and the government of Mas- -

sachusetts has not caused, and cannot cause any survey or map of
that fine state to be taken or published; without recording anew and
emblazoning her unjust encroachments upon Rhode Island.
A-singular appeal was made toyour honours, in the gentle tones of
persuasion by the counsel of Massachusetts. They remind the Court
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that courts of equity do not countenance'family quarrels, in which the
honour and feehngs of families may be exposed to injury. Very well.
And here is the important state of Massachusetts, surrounded by six
“other states, all of which show her great respect and deference, and
_manifest a desire to continue in strict harmony with her. But Mas-
sachusetts is not satisfied with this. She encroaches, and encroaches
upon her neighbours until their patience is exhausted; and after long
forbearance they are compelled, oné after another, to complain of her
aggressions and seek redress. And thus called upon, here comes Mas-
sachusetts quite undisturbed, and to smooth matters over, talks about’
family disputes, and family honour, and the relations between neigh-
- bouring sister states, which make it improper to listen to their tri-
fling complaints against each other; and so she advises that the ¢om-
plainants be reprimanded and sent home. But this did not answer
before the old tribunal of the,king in council, nor before the- Ameri-
can court of appeals. ' Rhode Island, the last of the injured states,
whose grievances alone remain unredressed, entertains a high' re-
spect for her-elder sister, Massachusetts. But I take it upon myself,
to assure this honourable Court, should it think itself bound in
Justlce to make a decree in her favour, she will not be offended nor
complam of it; although the decree must be agamst that respected -
elder sister.

Allow me to conclude my remarks more seriously, and with
matter more important. The counsel of° Massachusetts have talked
wuch of the proper division of powers between the three great de-
partments of government; the legislative, -executive, ‘and judicial.

. And they insist that the judicial is not the proper department to
have cognizance of these controversies. Pray, have you hedrd
theni point out which of the other departments is the proper and’
appropnate one; or what other tribunal there is to exercise this ju-
risdiction? . The idea of investing the executive with jurisdiction
over. controversies of ‘any kind, whether political or civil, between
states or individuals, has never entered into the head of any man.
And is it not evident, that jurisdiction over such controversies can-
not consistently be exercised by the leglslatxve ‘department of any

- well-balanced government? And, when the structure of the federal

and, state governments, relatively to each other, the partition, limi-

tation, and adjustment of their respective powers, is considered, the
incompatibility of such a legislative jurisdiction is still, more glaring.

And, therefore, the constitution of the United States has not per-

Vor. XIL.—4 X
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‘mitted the exercise of any such jurisdietion to either the legtélatwe :
or exécutive department; .but has expressly conferred- it upon- the
judiciary, which' is free from: all’ the obJectIOns that Tay. against the
other two, = Whit then does Massachusetts ‘mean? Does she .mban,
that in. her. controversies with' any of kier sister states, she is not
amendble to _]usnce, before any. tribunal P-—And that thereis n¢ e~
medy for an injured sister. stae, for any wrongs she may suffer-at.
Her hands? ‘That there shall be o wrong without-a. remed‘y,as &
. first. principle, an axiom in all free¢. governments. " Is this the coun-’
try in which that great fundamental principle of r1g“ht and ]ustxce/ls i
to be first-abandoned?

‘Mr. Justice BaLpwin delivered the opinion of:‘the Caurt:
At the January term of this Court, 1832, the: pIamtlff filed a bill in
equity, presenting a case arising undér the, various charters fro n.the
crown of-England to the Plymouth-Company, in 1621; to:Massa~
chusetts in 1629; to.Rhode Island in 1663} the'new charter to Mas-
-sachusetts in 1691 together with sundry intermediate nroceedmgs of
the council-of Plymouth: the Tesulf.of which was to vest:in -the
colony ‘of Massachusetts. and the king, al the rights of propriety and’
government. previously . granted to that company as a political corpi

_ration. - The bill also set out the repeal of the original charter of
Massachusetts on a seire facias in the court of chancery in England,

the grant b y the crown “and acceptance’ by the colopy of -a-hew
eharter, ubsequent to the-charter to Rhode lstand.

All these acts are. specially and at farge set-out in.the.bill, but need.
not fu this stage of the cause be teferred to. by “the. Court_ in detail.

" They preéent the cldim of the plaintiff'to the territory in-controversy
between the two states, in vn‘{ub of these charters, acaordmg to the.
boundaries therein- -described,

Indepemdently of the clalm undetthe charter.of 1668, the vlsin-
txﬁ' asserts a previous right in virtue of grants from the Indians, and
-settlements. made under a title thus ‘aequired: and ‘aldo asserts, that
under both titles; the inkabitants of Rhode Island - made settléments:
on the lands immediately south of the botndary between thé two
colonies as.-now asserted; which settlement§ were. so inade and con-
tipued from the time of the purchase. from the Indianrs, befors; un-
der the charter, and. afterwards, though the line 'was not defined and
-~ disputed. *

"The bill then procéeds to.state"the existence of . controversies be- -
‘tween the two, colomes, at a very early period; to settlé which eom-
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missioners were appomted by each colony in 1709, and at various
otlier periods down to 1809; and sets forth: the- proceedmgs of "the
commissioners of the colonies hefore the revolutlon, and-the states
-aftérwards, down to 1818,

For thie present purposes of this case, it is necessary to refer only
to one subject matter of these proceedmgs during this whole period,
which is presented in. the bill in’ the' same aspect throughout; that
- subject i the agreement of 1709, and 1718; and the acts done pur-
suant thereto,.which’ are recited at large in the bill, It then states
‘the:agreement. of ‘the commissioners of the two colonies; that a line
should be _run-and. marked as their boundary, which was done; a sur-
vey. made and returned, together with all the proceedmgs to the legis-
latures of the respective colonies, accepted by Massachusetts, but as”
the blllvavers, not accepted and' ratified by Rhode Island: “This is
the line now cldimed by Maissachusetts; and whether the chartef.
line or that, is the true line of right and bourdary between the two
states, is the only point in controversy in this case.

The bill avers'that this line was agreed-on in consequence of a re-
presentation by the Massachusetts’ commissioners to those. of Rhaode
Island, that in 1642, Woodword and Saﬁreyhad ascertamed the point,
three miles south of Charles. river; which, by the. charters, of both
colomes, was to form their common boundary by a lime te run east
and west therefrom. That Woodword and Saffrey had set up.a stake
at that point on Wrentham Plains, gs the true southern boundary of
Massachusetts. That-the Rhode Island commissioners, confiding in
such representation, believing that such point had been truly ascer:
.tained, and that such stake wasno more than three miles from Charles
river, south; entered into and made the agreement of 1710-11, which
was executed by the commissioners on both sides.

In the agreement is this clause: That the, stake set up by Wood-
word and Saffrey, approved artists,. in 1642, and since that often re-
newed, in lat. 41° 55' N.; being three English miles south of Chatrles
river, in its southerrimost part, agreeably to the leiters patent to Mas- '
sachusetts, be accounted and allowed as the commencement of the
line between the colonies, and continued between them as decy-
phered in the plan of Woodword and Saffrey, on record in the Mas-
‘'sachusetts gavernment.

Itis then averred in the hill, that no mark stake, or monument then
existed (1710-11) by whith the place at which Woodword and Saf-
frey were alleged to have set up the.stake could be ascertained; that
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none of the parties to the agreement.went to such place; that no sur-
vey was made, no line run, or any means taken to-ascertain where it
was; whether it was three miles or .more from Charles river;
whether Woodword and Saffrey ever run the line, or whether it was,
the true boundary line between the colonies, according to their re-
-spective charters.. That Massachusetts took wrongful possession of
‘the territory in question, in which Rhode Island never acquiesced,
and to which she never agreed; but continued to assert her claim
from the time of the agreement, to the filing of the bill, to all the
territory embraced in her .charter, and sovereignty and jurisdiction
within and over it, as claimed in the bill. The bill denies that any
line was ever run by Woodword and Saffrey, in 1642; avers that
the agreements'of 1710-11, which adopted it, were unfalr, inequita~
ble, executed under a misrepresentation and mistake as to material
facts; that the line is not run according to the charters of the colo-
nies; that it is more than seven miles south of the southernmost
part of Charles river; that the agreement was made without the as-
sent of the king; that Massachusetts has continued to hold wrongful
possession of the disputed territory, and prevents the exercise of the
rightful jurisdiction and sovereignty of Rhode Island therein. The
prayer of the bill is to-ascertain and establish the northern boundary
between the states, that the rights of sovereignty and jurisdiction be
restored and confirmed to the plaintiffs, and they be quieted in the en-
Joyment thereof, and their title; and for other and further relief.

On the service of this bill on the governor and attorney general of-
‘Massachusetts, agreeably to a rule of this Court, the legislature passed
a resolution, authorizing the appearance of the state to the suit, and
the employment of: counsel by the governor, to defend the rights of
the state. In obedience to this resolution the governon, after reciting
it, appointed counsel under the seal of the state, to appear and make
defence; either by objecting to the jurisdiction of this Court, or by
plea, answer or otherwise, at his dlscretxon, as he should judge most
proper.

Under this authority, an appearance was entered; and at January
term, a plea in bar of the plaintiff’s bill was filed, in which it was
averred: That in 1642,a station or monument was erected and fixed
at a pomt believed to be on the true southern boundiry line of
Massachusetts, and a line continued therefrom to .the Connecticiit
river, westwardly; which, station or monument was well known,
notorious, and has ever since been called Woodword and Saffrey’s
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station, on Wrentham Plains, It then sets up the agreement of 1709,
and subsequent proceedings at large; avers that the whole merits of
plaintifi’s case, as set forth in the bill, were fully heard, tried, and
determined, in the hearing and by the judgment of the Rhode Island
commissioners; that the agreement was fair, legal, and binding be-
tween the partles, that it was a valid and effectual settlement of
the matter in controversy; without cover, fraud, or misrepresenta-
txon, with a full and equal knowledge of all. circumstances by both
parties. That such agreement is still in full force, no way waived,
abandoned, or relinquished; and that the defendant has beld, possess-
ed, occupied, and enjoyed the land, propriety, and jurisdiction, ac-
cording to the well known and easily discovered station of Wood-
word and Saffrey, and the line run by them therefrom, from the date
of the agreement to the present time, wihout hindrance or moles-
tation.

The plea then sets forth the subsequent agreement of the two
colonies, in 1717 and 1718, touching their boundaries, and a running
and marking thereof by their respective commissioners, appointed
for the purpose of finally settling the controversy; who, in 1718
agreed that the stake of Woodword -and Saffrey, should be the point
from which the dividing line should be run, and be forever the
boundary between the two governments; notwithstanding any for-
mer controversy or claim. That this agreement was recorded, rati-
fied, and contirmed by the general assembly of Rhode Island; that
no false representation was made to their commissioners; that the
agreement was concluded fairly, in good faith, Wit}l full and *equal
knowledge by the respective parties, has never been annulled, re-
scinded or abandoned, and was in' pursuance and completion of the
agreement of 1709. The report of the commissioners is then set
~ out, stating thatin 1719 they run and marked a line west, 2° south
from the stake of Woodword and Saffrey, at which they met, as the
boundary; which report was approved by Rhode Island in the same
year. The plea then makes the same averment. as to these proceed-
ings of 1717, 1718, and*1719, as it did in relation to those of 1709,
1710, and-1711; pleads both agreements and 'unmolested possession
by the defendant, from their respective dates to the present time, as
a bar to the whole bill, and against any other or further relief therein;
prays the judgment of the Court whether the defendant shall make
any further answer to the bill, and to be dismissed.

Then the defendant, not waiving, but relying on his plea, by way
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of answer and . in support of. the plen 4s'a bar to the bill; avers that
bod:h agreements.were 3 valid and effectual settlement of -the whole
matter of controversy in the casey as-is insisted on in the pled.

To this ‘plea a rephcatxo.l was “put iny but ‘afterwards withdrawn,

“and netice given that the cause would be - put down for hearing on
theplea: ‘he cause was continued at the last term; the praintiff gave
notice that he shiould. t this term’ move to amend the bill; and the
cage is now before usfor consideration, on a matien by the defend-

ant, to dismiss the bill for want of jurisdiction in the cause..

However late: thlS ob_]ectmn has. been  made, or may be made in
any cause; in an nferior or appélhate court.of the United States, it
ust,be considered and decided, before any court can move one fur-
ther step. in the cause} as any movement 1S\necessarlly the: exereise
of jurisdigtion. Jurisdiction is the powér to hegr and determine the
‘subject;matter in controversy. between parties to-a sult, to ad_]uulcate
.or.exgrcise any- judicial power over them; the ‘question is, whether.
on the case befere 4 dour, their action is judicial’ or extra-judieial;
with. or without the authority 6f law, to render a judgment or de-
‘eree upon. the rights of the litigant: parties.  If the law-confersthe
power to yender a judgment or. decreey then the eourt. has;j'tiri'sdij(;-'
tion; what shall be. adjudged or decreedl between the parties, and
with which is the right of the cdse,.is 'j_udiciél‘ action; by hearing and
deternsiging it. 6 Peters,.709; 4 Russell, -415; 3 Peters, 203-7,

A motion to djsmiss a eause’ pending in the courts.of ‘the United
States, is not. analogbus to- 2 plea tc the ‘;umsdlctlon\ of 2 cowt of
sommon law or equity in England; there the: superior “courts. have
* gengral -jurisdiction over all persons ‘within the realm, and all

" vauses of action between them. It-depends on the subject matter,
whether the jurisdiction shall be exercised by 'a court of law'.or
gquity;. but that-court, to which it appropriately. belongs, can act
Jjudicially upon ‘the” party and the subject of ‘the suit; unless it shall
“be inade apparent to the court that the judicial deternfination of the
case has been:withdrawn from the’ court of general jurisdiction, to
ap inferior and’ hmxted one. It is a necessary presumptxon that the
court'of general Junsdlctlon can act upon the given case, when no-
thing appears- to: the contrary; hence- has arisen the rule that the
party clalmmg an exempuon from its process, must set out the rea-
sons by a special plea in abatement, and: shiow that: some interior
court of law or equity has the exclusive cognizance ‘of the -case;.
othérwise the ‘superior court must proceed:m virtue of its general
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- nrisdiction. This rule prevails.both at law and.in equity. 1 Ves.sen.
204; 2 Vees. sen. 307;. Mit. 183, A motion to dismiss, therefore, gan-
. not be entertained; as it-dees not and cannot-disclose a cage of’ excep~
tions and if’a.plea in abatement is. put in, it-must not only make out
the ‘exception; but poins te the particular court to which the case
‘belongs. - A plaintiff in law or equity, is not to.be:driven from- court
to'court by such pleas; .if a defendant seeks to quash a writ,.or dis-
miss a -hill for such cause, he must give the plaintiff .a better one,
and shall. never put in-a second pléa to the jurisdiction of that court,
t0: which, ke’ has driven the plamtxﬁ' by ‘his plea. 1-Ves.sen. 203,
There are ather classes’of. cases where the objection: to ithe Jurisdiex
- tion.is of a different nature, 4s on a bill in' chancery; that the:subjeet
matter is cognizable only by: the king in . ceuncil; and. not by any
judicidl power, 1 Vies. sen. 4443 or that the parties, deferidant, .can~
.ot be. brought before any munieipal courtii on_account 'of - their.
 sovereign characteryand the nature of the controversy ;. as: 1. Ves: i i
871, 387; .2 Ves. jr. 56, 60; or in the very common cises which
present the question, whether the cause properly. belongs to a court
of Iaw or. .equity.  To sueh. cases, a plea jin abatément.would not be
applicable, because, the plaintiff could notsue, in: an inferior courts, .
 the objeetion goes to.a-denial of any jurisdiction-of a muriicipal court
in onie class of ‘cases; -and. to.the jurisdictien of: any eourt of equity
or of law in the othér: -on which last, the court decides according to
" their legal discretion. An obijection to ]umsdw%mn, on the ground'
“of exgmptien . from the process of “the. court Ia:. which. the suit.ig:
brought, or the: manner -in. which a defendant is"brought into.it, is
waived by appearapce and pleading. to 1ssue. 10" Peters, 473y To-
land . Sprague, 12 Petets, 3005 but when the objection goes to
the power of -the court. over the 'pa,rtles,. or- the' subject -matter, the
defendant nieed. not, for he cannot give the plaintiff a better. writ or
" bill. "Where no:inferior.eourt can-have jurisdiction.of o case in law
or egnity, the ground ef the objection'is not taken by plea in abate-
meit, as.an exception ofr the given.case; from the otherwise general
jurisdiction of the court} appearance does-not ‘ture the defect of jus
dicial power; and it may be relied on:by plea, answer; demurrer,. or
at the trial or hearing, unless it goes to the manner of bringing the
defendant into court; which. is wawed by submission to the. process.
As a.denial of jurisdiction over the subject matter of 2 suit be-
tween parties within the realm, over which and whom the court has
power . to act, cannot be successful in an English eourt: of general ju-
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risdiction; a motion like the present could not be sustained consist- -
ently with the principles of its constitution. But as this Court is
one of limited and special original JUI‘ISdlCthn, its action must be
confined to the particular cases, controversies, and parties over which
the constitution and laws have authorized it to-act; any proceeding
‘without the limits prescribed, is coram non judice, and its action a
nullity. 10 Peters, 474; S. P. 4 Russ. 415. And whether the want_
or excess of power is objected by a party, or is apparént to the
_ Court, it must surcease its action, or proceed extra-judicially.

Before we can proceed in this cause we must, therefore, jnquire
whether we can hear and determine the matters in ¢ontroversy be-
tween the parties, who are two:states of this Union, sovereign within_
their respective boundaries, save that portion of power which they
have granted to the federal government, and foreign to each other
for all but federal purposes. - So they have been considered by this
Court, through a long series of years and cases, to the present term;
ldixring which, in the case of The Bank of the: Unifed States v.
Daniels, this Court has declared this to be a fundamental principle of
the constitution; and so we shall consider it in deciding on the pre—
sent motion. 2 Peters, 590, 91,

Those states, in their highest sovereign capacity, in the convention
of ‘the people thereof; on whom, by the revolution, the prerogative
of the crown, and the transcendant power of parliament devolved,
in a plenitude unimpaired by any act, and eontrollable by no autho-..

 rity, 6 Wheat. 651; 8 Wheat. 584, 88; adopted the constitution, by
which they respectiv'ely made to the United States a grant of judi-
cial power over controversies between two or more states. By the
&pnstitution, it was ordained that this judicial power, in cases where
a state was'a party, should be exercised by this Caurt as one of ori-

- ‘ginal jurisdiction. The states waived their exemption from judicial
power, 6 Wheat. 378, 80, as soverelgns by original and' inherent
right, by their own grant of its exercise over themselves in such .
cases, but which they would not grant'to any inferior tribunal.. By
this grant, this Court has acquired Junsdlctlon over the partles in
this- cause, by their own consent and delegated authority; as their
agent for executing the judicial power of the United States in the
cages specified. Massachusetts has appeared, submitted to the pro-
cess in her legislative capacity, and plead in bar of the plaintifi’s
action, eertain matters on which the judgment of the Court is asked;
all doubts as to jurisdiction over the parties are thus at rest, as well



JANUARY TERM, 1838. 701

[The State of Rhode Island v. The State of Massachusetts.]
by the grant of power by the people, as the submission of the legls-
lature to the process; and calling on the Court to exereise its juris-
diction on the case presented by. the bill, plea, and answer.
Our next inquiry will be, whether we have jurisdiction of the
subject matters of. the suit, to-hear and determine them. .
That it is a edntroversy between two states, cannot be denied; and
though the constitution does not, in terms, extend the judicial power
to all controversies between two or more states, yet it in terms ex-
~ cludes none, whatever may be their nature or ‘subject. It is; there-
fore, a questlon of construction, whether the controversy in the pre-
sent case is within the grant of JUdlClal power.  The solution of this
question must: necessarily depend on thz words of the constitution;
the meaning and intention of the convention which framed and pro-
posed it for adoption and ratification to the conventions of the people
of and in the several states; togetfxer with a reference to such sources
- of judicial information as are resorted to by all courts in construmg
statutes, and to which this Court has always resorted in construing
the constitution. Tt was necessarily left to the' legislativé power to
organize the Supreme Court, to define its powers conqlstently with
the constltunon, as to its original Jurmdxctlon and to distribute the
residue of the judicial power between this and ‘the inferior courts,
which it was bound to ordain and establish, deﬁnmg their respective
powers, whether original or- appellate, by which and how it should
be exercised. In obedience to the “injunction of the constltutlon,
congress exerclsed their power, so far as they thought it necessary
and proper, under the seventeenth clause of the eighth section, first
: -artlcle, for carrying into execution 'the powers vested by the consti-
tution in the judicial; as well as all other departments and officers of
the government of the United States. - 3 Wheat. 389. No depart-
ment could organize itself; the constitution provided for the organi-
zation of the legislative power, and the mode of its exercise, but it
delineated only the great outlines of the Judicial power; 1 Wheat.
326; 4’ Wheat. 407: leaving the details to congress, in whom was
Vested by express delegatlon, the power to. pass all laws necessary
and proper for carrying into execution all powers except their own,
The distribution a~d appropriate exercise of the judicial power, must
. therefore be made by laws passed by congress, and cannot be as-
sumed’by any other department; else, the power being concurrent
in the legislative and judicial departments, a conflict between them
would be probable, if not unavoidable, under a constitution of go-
. VoL XII.— Y :
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verpment which mnade it the duty of the judicial power to decide all
cases in law or -equity arising under it, or laws passed, and tredties
made by its authority.

By the judiciary act of 1989, the judicial system of the United: States
was. organized, the powers-of the different courts defined; brought
into -action,und-the manner of their exercise regulatéd. The 1sth
section provided, “That the Supremé Court shall have exélusive. fu-
risdiction of all controversies of a ¢ivil nature, where g state is a par-
tv. except between 'a state and its citizens; and except also between
a state and citizens of other stdtes or-aliens; in which latter. case. it
shall have’ original; but not echuswe jurisdiction.”” 1 Story’s Laws,
59 .-

The- power of eongreds to: ake this provision for carrying mw

. execution therjudicial power in: such' cases, has never been, and we;
think: cannot be questioned; and takensin conneetion with the cone
‘stitution, presents the great question-in this cause, which is- one of
construction' appropriate - to: Jjudicigl power, and exclusively of jus
dicial cognizance, till the leglsla,txve‘power acts again-fipon it. Vide
3 Peters, 208.- In decldmg whether the present case is embraced
or-excluded by the constitutien and Judlclai;y act; and whether'it-is
a'case of lawful ériginal cognizance bv this Court, it is the. eXeroise,
of jurisdiction; for-it must be in the legal discretion’ of “the Gourt,
‘to'rétain er dismiss the bill-of the plaintiffs. -Act as we may feel -
it our duty to do, there is no-appeal from our judgment, save-to the
amending power of the constitation; which ean .annul not only g
Jjudgmenits, but the Court itself. - So that the trie question 1s- neces-
sarily, whethjer -'we will. so” exercise our jurisdiction -as to.give a
judgment on-the merits of the case as presented by the parties; who
are capable of -suing and being sued in ‘this Gourt, in law or equity,
according to the «nature of the case, and controversy hetween the. re-
spective states.

This Court,.in construmg the constitution as to the grants -of

powers to'the United States, and: the restrictions upon the-states, has-
ever- held, that-an- exception of any particular case, presupposes that
those which are not excepted are émbraced within the grant or pro-
‘hibition: and have laid it down as a general rule; that where no‘ex:’
‘ception’is made in terms, none- will b inade by mere 1mphcat10n or
/constructlon 6’ Wh. 378 '8. Wh. 489, 490; 12" Wh. 438; 9-Wh..
206, 207 216.

Then the only question is, whether this case'comes thhm the rule
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dr presents.an exceptlon, accordmg to the principles of censtrue-

-tion adopted and acted on by this Court, in cases involving the eXpo-
sition of the constitution and laws of the United States, which are
constryed as other instruments granting power or property.. 12
Wh. 437; 6 Peters, 738, 740, That some degree of implication
must be given to words, is a proposmon of yniversal:adoption: im-
plication is but another term for meaning and. intention, apparent in
the writing, on judicial inspeetion; * the. évident consequence,’? 1

Bl Com: 250; ¢ or some necessary  consequence resulting from the

law,” 2 Ves.sen. 351; or the words of an. insfrument; in the-con-
struction of which, the words, the subject the context, the inten-
stion of the person using them, are all to be taken into view. ‘4 Wh.
4155 6 Peters, 739, 741. Such is the sense in which, the common
expression is used in the books, express words or'necessary impli-
cation,” sych as arise on, the words, taken*in connection with other
sources. of constx’uctlon but not by conjecture, (supposmon, or mere
reasoning -on the meaning or intention of the writing. ~All rules
would be subverted if mere extraneous matter should Have the' effect
of interpreting a supreme law, dlﬁ"erently from its obyious or neces-
sarily to be implied senser. Vide 9 Wh.'188; &c.; 'so, appatent asito
overrule the words used; 6 Wh. 880, . “ Controversies between two
or more states,’ N || controverSLes ofa civil hature,-where a’'state’is
aparty,” are broad. comprehensivé terms; by no obvious meaning
OF nece..ary implieation, excluding’those" which relate to -the title,
boundary, jurisdictien, or soverelgnty of a state. -6 Wh. 378,

The' judiciary act makes certain exceptions, which"apply only to
casés of private persons, and cannot embrace a-case of state against
state; established rules forbid the extenslon of the exception to such
cases, if they are of a. eivil nature. - What. then are “ controversies
of a-civil nature,” between state and state, or. more ‘than two states?

‘We must presume that congress did not mean to exclude from our

jurisdiction those-controversies; the decision of which the states had.
confided to the Judlclal power, and are.bound to give to the consti-

tution and laws such a meaning as will make them harmonize, un-
less there is .an apparent or falrly to be implied conflict between
their respec‘uve provisions, 'In the construction of the ‘constitution,
we must look to the history of the times, and examme 'the' state of
things existing when it was framed and adopted, 12 Wh..354; 6
Wh: 416; 4 Peters, 431-2;. to ascertain the old- law, the mischief

and “the remedy It is a- part, of the public history of. the United

’
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States, of which we cannot be judicially ignorant, that-at the - adop-
tion of .the constitution, there were existing controversies between
eleven states respecting their boundaries, which arose under their
respective’ charters, and had continued from the first settlement of
the .colonies. New Hampshire and New York contended for the
territory. which is now Verinont, until the people of the latter as-
sumed by their own power the position of a state, and settled the
controversy, by taking to-themselves the disputed . territory, as the
rightful sovereign.thereof. Massachusetts and Rhode Island are
now before us; Connecticut claimed part of New York and Pennsyl-
vania. -She submitted to the decrze of the council of Trenton, acting
pursuant to the authority of the confederation, which- decided that
Connecticut had not the jurisdiction; but she .claimed the right of
sail till' 1800. New Jersey had a contrcversy with New York,
which was before this Court in 1832; and one yet subsists between
New Jersey and Delaware. Maryland and Virginia were contend-
ing about boundaries in 1835, when a suit was ‘pending in this
Court; and ‘the dispute is yet an open.one. Virginia and North
Carolina contended for boundary till 1802; and the remaining states,
South Carolina and Georgia, settled their boundary in, the April pre-
ceding the meeting of the general convention, -which framed and
proposed the constitution. 1 Laws U. S. 466. With the full know-
ledge that there were at its adoption, not only existing controversies
between two states singly, but between one state and two others, we
find the words of the constitution applicable to this state of things,
““controversies between two or more states.”” It is not known that
there were any such controversies then existing, other than those
which relate to boundary; and it would be a most forced construction
to_hold that these were excluded from judicial cognizance, and that
it was to be confined to controversies to arise prospectively on other
subjects. - This becomes the more apparent, when we gonsider the
context and those parts of the constitution which bear directly on
the boundaries of states; by which it is evxdent, that there remained
no power in the contending states to settle 2 controverted boundary
between themselves, as states competent to act by their.own autho-
rity on the subject matter, or in any department of the government,

Aif it-was not in this. ' '
By the first clause of the tenth séction of the first article of the
constitution, there was a positive prohibition against any state enter-
ing into “any treaty, alliance, or confederation:”’ no power under the
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government could make such-anact valid; or dispense with the con-
stitutional prohibition.  In the. next clause is a prohibition against
any- state entermg “into any agredment ‘or ‘compact with" anower
state, or with a’foreign power, without the ‘cdnsent of congress; or
engagiiig in war, unless actually invaded, or in imminent danger, ad-
mitting of no-delay.” By this surrender-ot the power. which before
the adoption of the constitution was vested in every state, of settling
these contested boundaries, ag in the. plemtude of their soverelgnty
they 'mlght they could settle them neither by war, or in peace, by
treaty, .compact ‘or. agreement, without the permission. of the new
legislative power which the' statés brought-into -existence by their

réspective and several grants in conventions of the peopte. if con-
© gress consented, then the states were in this respect restored to their
original inherent sovereignty; such congent being the sole limitation -
imposed by the eonstitution, when given, left the states as they.were
before, as held by this Court ifi Poole v. Fleeger; 11 Peters; 209;
whereby their compacts became of- binding force, and finally setfled
the boundary between them; operating with the same” effect as' a
treaty. between sovereign pewers. .That is, that the. boundary so:
established and fixed by compact between nations, hecome conclusive
‘upon all the subjects and-citizens thereof, and bind their rights; and are
to be-treated to'all intents and purposes, as the frue real houndaries.
11 Peters, 209; S.R. 1 Ves. sen. 448, 9; 12 Wheat, 534. The con-
struction of such compact is:a judicial question, and was so considered
by this Court in the' Lessee of Sims v. Irvine, 3 Dall. 425-54; and in
Marlatt v.'Silk & M*Donald, 11 Peters, 2, 18; Barton v. Williams, 3
‘Wheat. 529-33, &ec.

~In looking ‘to the practical construction of ‘this-clause of the con-

stitution, relating to agreements and compacts by the statés, in’ sub-
mlttmg those which relate to boundaries to congress for its consent,
its giving'its consent, and the action of this Court upon them; it'is
most manifest; that by universal consent and-action, the words “agree-
ment”” and “compact,” are construed to include those which relate
to boundary; yet that word boundary is not used. No one has
ever imagined that compacts of boundary were excluded, because
not expressly named; on the contrary, they are held by the states,
congress, and this Court, to be included by necessary~implication;
the evident consequence resulting from their known object, subject
matter, the context, and historical reference to the state of the times
and country. No such éxception has been thought of, as it would
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_ render-the clause 3. perfect nullity for all practical purpdses, esne-

cially the one-evidently intended by the constitution, in giving to -

congress the power of dissenting to such compacts. Not te. ‘prevent -
the states from settling their own boundaries, so far as. merely af-
fected their relations to each other, but to guard against the derange-
~ ment of their federal relations with the other -states of the Union,

‘and the federal government; which might be injuriously affe¢ted, if
the contracting states might act upon their boundaries at their plea-
sure. »

. Every reason which has led to this construction, applies with equal .
force to the clause granting to the judicial power jurisdiction over
controversies between states, as to that clause which relates to com-

~-pacts and agreements: we cannot make an exception-of controversies
relating to boundaries, without applying the same rule to compacts -
for settling them; nor refuse to include them within one general
term, when' they have umformly been included in another. Con-
troversies about Koundary, are more serious in”their consequences
upon the' contending states, and their relations to, the Union and.
governments, than compacts and agreements.  If the constitution-has
given to no department the power to settle them, they must remain
interminable; and as the iarge and powerful states can take possession
to the extent of their elaim, and the small and weak ones must ae-
quiesce and submit to physical power; the possession of the large«v

‘state must consequently be peaceable and uninterrupted; ‘ prescrip-:

tion will be asserted, and whatever may be the right and, justice of
the controversy, there. can be no. remedy, though just rights may be
violated. Bound hand and foet by the, prohibitions of the constitu-

-tion, a complaining ‘state can neither tveat, agree, or fight with its’
~ adversary, without the consent of congress: a resort to, the: judicial
~ power is the only ‘means left {or legally adjusting, or persuading a
state which has’ possession - of . disputed territory, to enter into an
agreement or compact, relatlng to a controverted boundary, Few, if
any, will be made, when it is léft to the pleasure of the state in pos--
seSSlon, but.when it'is- known that some tribunal can decide on. the
 right; it is most probable that controversies will be settled by com-
paet. -

There can be but two tribunals. under the constltutlon who can act
on the boundaries of states, the legislative or the judicial power; the.
former is limited in express terms to assent or dissent, where a com-
pact or agreement is referred to them hy the states; and as the.latter
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'oan, bé exercised only by this.Court, wher -a :state is.a party, the
:ppwer is here, or it cannot exist. - For these reasons we ‘cannot be
‘persiaded-that 1t coild have been- intended- to- provide only for the.
seftlement of boundarles, when states could: agree; and to altog;ethe\r'
withhold the power to‘decide controversies on'which the states could
" not agree, and presented the- most imperious call for speedy settics
ment.. :
There is another clause’ in- the constitution which ‘bears on-this
question, The judicial power ex_tends to “controversies between eiti~
zens-of different states;’’  between citizens of the same state claim--
ing lands under grants of different states.””. ‘We cannot but know,
judicially, that ‘the latter classes of .cases must necessarily-arise on
boundary; and that few if any ever arise from.any other source. I
there is a compact between the states, it settles the line of orlgmal ‘
rights it is the law of thié case binding on the states and'its ¢ivizens,
as fully as if it had been never contested; if there is 'no compact,
then the controversy must be settled, by adjudging where the line of
‘boundary . ought to be, by the laws: and rules appropriate to the-case.
6 ‘Wheat. 393; 2 Peters; 300.. It‘is-not recollected that.any’ such
cases have ever arisen; “ between citizens of the same state,”-as the
_ judiciary dcts have made no‘provision for this exercise of: this' un-
doubted. constitutional jui‘isdiétidn, and ‘it is'not"r‘recessarsi'for tne
decision of  this cause, to inquire. whether a law is necessary for ths
.ptirpose.. But for the other class of -cases * controv-véies between
citizens of different states,” the eleventh section of{he: _Igdmlary act
makes provision; and: the ecircuit courts in their original, ahd- thig
“Court in its appelate jurisdiction; have dedided on the boundaries 6f
- the states, under whom the partles respectively clalm, whether theré
‘has. been a’ compact or. not. The. jurisdiction of the clreuit court in
siich cases  was distinetly and -expressly. asserted by ‘this Court as
earlyras 1799, in Fowler v. Miller, 3 Dall. 411-12; 8. P. 5 Peters,
© 290, ~ In Handly’s-Eessee v.. Anthony, the: cireuif court of Ken-
* tuckv decided ori the boundary betwesn that state and Indiana, in an
' eJectment between- these parties; and théir judgment was affirmed by
this. Court 5Wheat 375; 3 Wheat. 212-18; S. P, Harcourt v. Gail--
‘lard, 12 Wheat. 523. . When the bouridaries. of states can be thus ‘des
cided collaterally in suits between individuals, we eanhot; by any just
rule of interpretation, declare that thxs ‘Court .cannot, ‘adjudicate on
. the question of boundary, when it is presented du*ectly in a contro-
versy between two or more states, and is the’ only pomt ih the cause.
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There is yet another source of reference, from which to ascertain the
true construction of the cogpstitution.-

By the ninth article of confederation adopted by the leglslatures of
the several states, it is provided, ¢ That the United ‘States. in- con-
-gress assembled, shall also be-the last resort on appeal, in all disputes
and differences now subsisting, or-which may hereafter arise between
twe or more states, concerning: boundary, jurisdiction,.or ‘any other
cause whatever.”’ It directed the appointment of a tribunal, whose
Jndgment should be final and conclusive. It also gave to congress
pewer to appoint a ]udlcxa‘i tribunal to decide on a’ petltlon ‘of either -
of thé parties, claiming land under ‘grants of two or more states, wha
had adjusted their boundaries, but had previpusly made the granfsv
on which the.controversy arose. One of the most crying evils. of the
confederation wag; that it created no JudlClal power without the
action of congress; and confined the power pof that body to the ap-
pointment of eourts for the trial of piracies and felonies committed
on the high seas; for determining finally on appeal, in all ‘cases of
capturgs; ‘and for the adjustment of the ‘controversies hefore referred
to. Yet defective as was the confederation in other respects; there
wag> full power to finally settle controverted boundaries in the two
cases, by an: appeal by a state, or petition of one of its citizens. This -
power was given from the universal conviction of its necesity, in
order to preserve harmony among the confederated states; even dur-
ing the pressure of the revolution, If in this state of things, it was.
deemed: indispensable to create a special judicial power, for the sole
and. express purpose of finally settling all-disputes concerning boun-
dary, arise how they might; when this. power was plenary, its judg-
ment conclusive on the right; while the other powers delegated to.
_eongress, were ‘mere shadowy forms, one ‘conclusion at. least is in-
evitable. That the constitution which emanated directly from the
people, in conventions ir the several states, could not have been in-
tended to give to *he judicial power a less extended jurisdiction, or
less efficient means ~f fipal action; than the. articles of confedera-
tion adopted by the mere legislative power of the states, had given -
. to.a special tribunal -appointed by dongress, whose members were
the mere creatures and representatives of state legislatures, appointed
by them, without any action by the people of the state.. This Court
exists by a direct grant from the people, of their judicial power; it is
exercised by their authority, as their agent selected by themselves,
far the purposes specified; the people of -the states as they respec-
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tively hecame parties to the constitution, gave to the judicial power
of -the United States, jurisdiction over themselves, controversies be-
tween states, between citizens of the same or different states, claim=
-ing lands under their conflicting grants, w1thm disputed territory.
-No fact was mere .prominent in our history, none could have been
more strongly - unpressed on the members of the general and state
‘conventions; than that contests for the vacant lands of the. crown, long
threatened the dissolution of -the confederation, whichi existed prac-
- tically and by common  consent, from 1774 to 1781; when, after five
“years of discuseton, it was ratified by the legislatures of all the. states.
This Court has attested the fact, 6 Cranch, 142; 5 Wheat. -376. -
Similar dangér was imminent, from controversies about. boundaries
between the states, till provision was made for their decision, with a
‘proviso, “’That no state should be deprived of territory for the benefit
of the United States.” 1 Laws U.'S. 17. - These: two provisions
“taken in connection, put an end to any fears of convulsion, by the
contests of “states about boundary and jurisdiction, when any state
could, by appeal, bring the powers of congress and a judicial tribunal
‘into.activity; and the United States could not take any vacant land
within the boundary of a state, Hence resulted the principles laid
down by this Court in-Harcourt and Gaillard, 12 Wheat. 526, thet
the boundaries of the United States were the external boundaries of
the several states; and that the United States did. not: acquire any
‘territory by the treaty of peace, in 1783,

Yet though this express provision was made to settle controverted
boundaries by judicial power, congress had no supervision over com-
pacts-and agreements between states as to boundary, save on grants
made before the compact; the states did, and could so settle them
w1t‘hout the consent of. congress, to whom, as :no expre%s power on
or over the subject of such compacts was - delegated, their dissent
could not invalidate them. ‘Such was the law of the confederacy-
durmg a common war, when external danger could not.suppress the
danger of dissolution from internal dissentions;. when owing to the
1mbec1hty of congress, the powers of .the states being reserved for
legislative and judicial purposes, and the utter want of power in’ the

- United- States to act directly on the peopleof the states, on the rights

-of the states (except those in controversy between them) or the sub-

ject matters, on which they had delegated but mere shadowy juris-

diction, a radical change of government became necessary. The

- constitution, which superseded the ‘articles of confederatlon, erected
VOL XI— Z- ‘
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a new government, organized . it into distinct departments, assigning.
to'each its approprlate powers, arid -to congress the power to pass
‘laws for cafrying into execution the powers granted to each; so that
‘the laws of the Union could be enforced by its.own authority, upon
ali. ‘persons and subJect matters, over which jurisdiction was granted
to any department, or officer of the government of the United States.
It was. to operate in a time of peace with foreign powers, when
foreign' pressure' was not in itself some bond of union between the
states, and ‘danger from domestic sources might be imminent; to ex-
tend the Ieglslatxve, executive-and judicial power, alike over persons
and states, on ‘the enumerated subjects by their own grants.  The
states submitted to its exercise, waived their sovereignty,y .md ~agreed
to come 4o this Couru to settle_ their controversies with each other,
exeepting none in terms. So they had agreed by the confederation;

_ not only not.excepting, but in express terms mcludmg, all disputes .
and differences whatever. .

~In the front of the constitution is a declaration by the sovereign
power. from ‘which it ‘emanated; " that. it was ordained,  in' order to
form 'a more perfect union, establish Justlce, insure domestic, tran-_

‘ "qullhty,”~ &e, \Nhether it was best calculated to eﬁ'ect these obJects'
by making the ]uﬂlclal power utterly incompetent to exercise a
jurisdiction' expressly. delegated to- the old congress and its consti-
tuted court, over states and their boundaries, in_ the plenitude of
~absolute power;, yet granted only by the. ]eglslatlve power. of the
several states; or\whether the powers granted to; this Court by -the
peopIe of all the states, ought, by ‘mere construction and 1mphcatton, ,
to be held inefficient for the objects of - its ‘creation, and not capable
of “estabhshmg Justlce” between two or-more. states; are the direct -
questions. betore us for consideration. -~ Without going further into -
-any general consideration on the subJect ‘there is one which can-
_mot be overlooked, and.is imperious in its results.

Under the confederatlon, the states were fre@ to settle their con-
troversies of any kind whatever by compact or agreement ; under the
‘eonstitutien’ they.can enter ‘into none without the consent of con-
gress, 1n the ‘exercise of its polmcal power ; thus making an amicable
‘adjustment a political matter for the concurring determination of the
states. and congress, and its_construction a _matter of judieial cog-
nizance by any court to- w.hlch the appropriate resort may be had,
by the judiciary act.

" This has umtorm]y been. done in - the courts of the states, and
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Union; no one has ever deemed such ,an exercise of power to be
extra-judicial,; or< a. case. which ¢alled for it to be coram non Judme.
‘When, ‘therefore; ‘the court: JudlCIaHy mspects the articles-of con-
federation, the preanible to the constitution, together with the sur-
render, by-the -states, of ;all powér to settle their contested bourda-
ries, with the express grant of original Junsdlctxon to this Court; we
feel not' only authorized, but bound - to declare that it is. capable of
applying ‘its judicial power; to this. extent at lesst: 1, To act as the’
tribunal substituted by the ¢onstitation in place of that which existed
-at the time of its adoptmn, on the same controversws, and to a like
effect. . 2. As the substitute of the contending ‘states; by their own
grant, made-in- their" fnost soverelgn ocapacity, conferring that pre-
. existing power, in relation to their own boundaries, which they had
not surrendered.to the leglslatlve department; thus_separating the
‘exercise of political from Judxclal power, and deﬁmng each.

There is but-one power in this Union paramount t» that by which,
in our opinion, this jurisdiction has been granted, and must be brought
into action 'if. it can. That power has been <exerted in the 11th

~amendment: but while it took from this Court all Jurlsdlctlon, past,
présent, and future,:3 Dall. 382, of all controversies between states
and 1ndw1duals, it left its exercise over those between states as free
as it hdd been before. Thls, too, with the full view of the decisions
“of this Court and the act of 1789, giving it exclusive jurisdiction of
all controversies of 2 civil nature, where a ‘state is a party; and there
can be no ‘subject on which the Judl(‘.lal power can act with a more
direct and -certain tendency, to eﬁ'ectuate the great. ob_]ects of itsin-
stifution, than the one before us, 'If we-cannot < establish justice”
between these litigant states, as the tribunal to which they have both
submitted. thé adjudication of their respecj;we controversies, it will
be a source of deep regret to all who are desirous that each depart-
ment of the government of - the Union should have the capacity of
acting within its appropriate orbit, as ‘the ‘instrument appomted by
the constitution, so to ‘exeute its agency as'to make this bond of
union between the states more perfect, and ‘thereby enforce ‘the do-

. mestic tranquillity of each and all..

‘ Being thus fully convineed: that we have an undoubted jurisdie-
twn of this cause, as far as we have proceeded in examining whether,
by a true and just construction of ‘the. constitution and laws, ‘it is
included or excluded, in tlhe grant of judicial power, for any purpose;
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we now proceed to' inquire how that jurisdiction shall be exerted;
_ Whether to retain or. dismiss the complamant’s biil,

“This depends on our jurisdiction over any of the matters on which
the plaintiff asks our interpositien. - It there i is any one subject on
which we can act, the bill must be retained: so that the true inquiry -
is, not-as to the extent, but the existence of any Jallsd1ct10n 1 Ves.
sen. 203, 205; 2 Ves. ser.-356. _

The bill prays;.1. For the ascertamlng and establishing the boun-
dary line between the states, by the order of this Court.

2. That the right of Jurisdiction dnd sovereignty of the plaintiff

: to thex deputed territory may be restored to her, and she be quieted -
in the enjoyment thereof, and “her title thereto; and for further re-
lief. If we can decree any relief spemally called for, or any other-.
relief, consistently. with' the specific prayery ‘we must -proceed in the

- cause. 10.Pet. 2285 8 Pet. 536.

The first prayer is; to ascertain and establish a houndary. -Having
expressed -our- opinion that the subJect of boundary is within our

- jurisdiction, we must exereise it to some extent, and'on some matter
‘connected with;. er -dependent. upon it; and as the 'bill is on the:

“equity side of the Court, it must be ‘done accordmg to the prineiples

"and usages of a court. of’ equlty

In the bill: ‘are set forth vamous charters from the crown, from
1621, to- 1691 and_ sundry. proceedings by the grantees and the
crown, in relation. thereto, alsoagreements: between. the ‘parties as
_colonies and states, for ‘adjustirig their boundaries, and the proceed-
ings of their -respective legislatures and commissionets, in relation
thereto, from 1709, to 1818.  The: plam’uﬂ' relies.on the charters of
the twocolomes? as the rule by which to settle the boundary; on-thé :
continued assertion of her r1ghts, as well by the charter, as her pre-
vious purchase from the Indians: denymg altogether the valxdrty of
the agreements and subsequent proceedings; averring that they were
made under mlsrepresenta:uon and mistaké, as‘to material facts. On
the other hand, the defendant pleads the agreements as a‘bar; that
they are binding, and have been ratified by the plaintiff: so that the
plaintiff rests his case on a questlon of original boundary, unaffected
by:any agreement the defendant rests on the -agreements, without
regard to the original charter boundaries..  One - askmg us to antul,
the, other to enforce ‘the. agreements, .one averrmg continual claim,
the other setting up the quiet, unmolested' possession for. more than
a century, in strict ‘conformity to, and vby the line in the agreements.
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Our first inquiry-then must. be, as to our power to settle the boun-
“dary}; in other words, to decide what portion of the territory in dis-
pute belongs .to the one state or the other, according -to’ the' line
which is their common boundary.  There is nat in fact, or by any
law can be, any territory: which does not belong to one or the
other state;'so that the only questlon is, to which thé territory be-
* longs. This must depend on the right by which each state claims
the territory in question.” Both claim under grants of ‘contiguous ter-
rltory, by the- kmg, in-whom was the absolute propriety and full ‘do~
-minion in and over it; 9 Peters, 745, to 748; 8 Wheat, 595; the
Jine' drawn, or pointed out in' his grant, is therefore that which is
designated iri the two charters as the common boundary of both. 5
‘Wheat. 375..

The locality of that line is matter of fact, and, when ascertained.
seprarates the terrltory of one from the other; for neither state ‘can
have any right beyond its territorial boundary. It follows, that when
‘a place is. within the boundary, it is a part of the territory of a state;
title, jurisdiction, and sovereignty,-are inseparable incidents, and re-
main so {ill the state makes some cession. 'The plain langudge of
thxs Court in The United States v. Bevans, 3 Wheat. 386, et seq.,
saves the necessity of any’ reasoning on this subJect The question
is put by the Court— What then is the extent of Jurlsdxcmon which
a state possesses ?? &We answet, without hesitation, the jurisdiction
of 4 state is coextensxve with its territory, coextensive with its le-
gislative power.' The pléqe described, is unquestionably within' the
" original territory of Massachusetts. It is, then, within the j'urisdic-
tion ‘of Massachusetts, unless that jurisdiction has been. ceded to
(< by”’) the United States, Tb. 387.” A cession of territory is es-
+ gentially a-cession of jurisdiction, Ib. 388. Still the general juris-
diction over the place, subject to this grant of power, (to the United .
‘States,) adheres to the territory as a portion of sovereignty not yet.
glven away. ”’ Ib. 389.

“This principle is embedied in the . sixteenth clause of the eighth
- section, first article of the constitution, relative to this district;-forts, -
arsenals, dock. yards, magazines; and uniformly apphed to all ac-
quisitions of territory by the United States, in virtue of cessions by
particular states, or foreign hations. 5 Wheat. 324; 5 Wheat. 3755
3 Wheat. 388, 89; 2 Peters, 3'00, &ec. Title; jurisdiction, sove-
" reignty, are therefore' dependent questions, necessarily settled when
~ boundary is ascertained, which being the lineof territory, is the
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Hine of power over it:- so that great as questions .of jurisdiction and
soveréignty may be, they depend-in this case on two simple facts.
1. Where is the southernmost point of Charles river.. 2. Where is.
the point, three Enghsh miles in a sputh line, drawn from it: ‘When
these points are ascertained, which by the terms are those called for
* in both charters; thien-an east and west line from the second point, is.
necessarily the boundary between the two states, if the charters
govern it ' ' o
If this Court can, in a case of. Orlglnal Jurlsdlctlon, where both par-
ties appear, and the plaintiff reéts his case on fhese facts, proceed to
ascertain them; there must be an end of this cause when they are-as-
certained. if the issué between: them is upon. orlgmal right by the
charter boundaries, We think it does not require reason or prece-
dent, to 'show that we may ascertain facts thh or without a jury, at
our discretion, as the circuit courts, and all others: do, in the ordinary
course of equlty our power to examine the evidence in the cause,
“and thereby ascertain a fact; cannot depend on ity effects, however
important in their consequences. Whether the ‘sovereignty of the
,Umted States, of ‘a state, or the property of an imdividual, depends
onh the localxty of 4 tree, a stone, or water-eourse; - whether the r{ght
'depends on a charter, treaty, cession, compact, or a common deed;
_ the-right is to terrltory great or. small in extent, and power over it,
either of fovernment or private property; the'title of a state is sove-
- reigrity, full and absolute- dominion; 2 Peters, 300, 30175 the title of
‘an individual such as the ‘state makes it by its grant and-law
No court acts differently-in deciding on boundary between states,
than on lines between separate tracts of land: if there is uncertainty
where the ling is; if there 1s 2 confusion of boundaries by the nature
of interlocking grants; the obliteration of marks, the intermixing of.
- possegsion under different proprletors, the effects of accident, fraud,
-or time, or - other kindred causes, it is & ease appropriate to equity.
‘An issue at law: is directed, a commission of boundary awarded; .or,
if the court-are satlsﬁed without either, they decree what and where
the boundary ofa farm, a manor, province, or’ a state, is and shall be..
“‘When. no -other matter affects a boundary, a decree settles it as
hav:ng been byongmal ught at the place decreed; in the same man-
ner as has been stated where it is settled by treaty or compact; all -
dependent rights arve settled when boundary-is; 1 Ves. sen., 448 to 450.
If, thereforé, there was an issue in this case, on the locality of the
point three miles south of the southernmost point of Charles river, we



- JANUARY TERM, 1838. 735
[The Stata of Rhode Island v/  The State of qusachupem]
should be, competent to decide it; and decree where -the boundary'
between the states was' in 1629;-and 1663, at the dates of. their re-
spective charters. v-

On these principles, it becomes” unnecessary to decideé on the re~
maimng prayers of thé bill; if we grant-the first, and settle ‘Boun~
dary; the others follow; and if the plaintiff obtams rehef as to that,
he wants no other. “The’ establlshed forms of such decrees exte_nd to-
every. thmg ‘in . mannper or way necessary to’ the. final* estabhshment
of the boundary, as the ‘true line of right and power between the
partxes

This, however, is' not a case where thern is an issue on orlglnal
boundary; the defendant does hot rest on that fact, but puts in'a ‘plea
setting up an agreement or compact of boundary between the parties
while colonies,.and the actual establishment of a line agreed on, ryn,
marked, and ratlﬁed by both colonieg, long possession; and a right
by prescription to all. the territory north of such_line. This pre-
sents a case on an agreement on one side, alleged to- be éonclusive
upon every matter complamed of in the bill; on the other, to be.in-
valid for the reasons alleged. - ‘If this matter of the plea is sufficient
in law,, and true in fact, it ends the cause; if not so-in both respects,
then the parties are thrown back on- their or1gmal rights, according
to their . respectlve claims to the terrltory 1in question; by charters,
or purchase from the Indians. . If, then, we can act at all on the
case; we must, on this state of the pleadings, decxde on the legal suf-’
ficiency of the plea, if true, as on a demurrer to it; next, on the truth
of its averments; and then decide whether it bars the complaint. of
the plamtlﬁ‘ and all relief: if it does not, then we must ascertain the
fact on which the whole controversy turns. In the first aspect of

- the case, it presents a questmn of. the. most” common and. undoubted
jurisdiction ‘of a court of equlty, an agreement which' the defendant
sets up as concluszve to bar all relief, and the; -plaintiff; asks to be
declared void, on- gxounds of the most clear and appropriate cogni-
zance in equity. and not cognlzable in.a court of law.. A false re»
. presentation - made by ohe party, confided in by the other; as' to.a_
fact on which the whole cause depends; the execution of the agree-
ment, and all proceedmgs under it, founded on a mistaken: belief of
the truth of the fact represented ‘We must, therefore, do- ‘something
in the cause; unless the detendants have, in their obJectlons, made
out this to be an exception to the usual: course of equity, in its action
on questions of boundary.
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It is said that this is a- political, not civil controversy between the
»partles, and so not within the constitution, or thlrteenth section of
the judiciary act.

CAsitis vlewed by the Cou1t it is.on the bill alone, had it been
' demurred to, a coritroversy as to the locality of a- -point three miles
south of the scuthernmost point of -Charles river; which is the only
question which can arise under the charter. Takmg the case on the
bill and plea, the question is, whether the-stake set, up on Wren-
tham Plain, by Woodword and Saﬁ'x'ey, in 1642, is the true pomt
from’ Whlch to run an east and west line, as the compact boundary
between the states. In the first aspect of the case, it depends omra
fact; in the second, on the law of equity, whether the agreement is
void or valid: neither of which present a political controversy, but
one, of an ordmary Judlmal nature, of frequent occurrence in suits
‘between individuals. This controversy, then, cannot be a politieal .
one, unless it becomes so by: the effect of the settlement of the boun-
dary, by a decree on the fact, or the agreement; or because the con-
test is between states as to political rights and power, unconnected
with the original, or compact boundary.

‘We will not impute to the men who .conducted the colonies at-
-heme, and in congress, in the three declarations of their rlghts pre- :
vious to the consimmation of the revolution, from 1774, to 1776 .
and its final act, by a declaration of the rights of the states, then an-
‘nounced to the world; an ignorance of the effects of territorial boun- -
dary between thein, in both capacities. Every declaration of the
old congress wou.d be falsified, if the line of territory is held not to
have been, from: the first, the line of property and power. The
congress, which, in 1777, framed and recommended the articles of
confederation for adoptloh by the legislative power of the several
‘states; were acting in a spirit of fatuity, if they thought, that a final
and conclysive Judgment on state boundaries, was not equally deci-
sive as to the-exercise of political power by a state; making it right-
ful within;, but void beyond the adjudged line.

The members of the general and state conventions, were alike
fatuitous,’ if they did not comprehend, and know the effect of. the
states submitting controversies between themselves, to judicial pow-
‘er; so were the members of the first congress of the constitution, if
they could see; and not know, read, and not understand its plain pro-
visions, when manyof them assisted in its frame. -

The founders of our government could .not but know, what has
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ever been, and js familiar to every statesman and jurist, that all cons
troversies between nations, are, in thxs gense, political, and not Judl-
cial, as none but the sovereign can settle them. ‘In thé declaration.
of independence, the states. assumed their equal siatlon among the
'powers of the earth, and assérted that they could of rlght do, what .
other independent states could do; “ declare war, make peace, con-
tract: alliances;” of consequence, to settle their controversies with.a
foreign’ power, or among themselves, whicir no state, and no power
could-do for them. * They did contract an.alliance with, ‘Frénce, in
11778; and with each other, in 1781+ the object of both was tn de-
ferid ‘and secure their asserted Fights as states; but they surrendered
to congress, and its appointed Court, the right and power of :settling
their. mutual ‘controversies;. thus:making' them judicial guestions,
whether they arose on “boundary, Jurxsdlctlon, or any other cause
whatever.”” There is neither the authorlty of law or reason for the
p081t10n, that boundary between nations or states, is,'1n its nature, ary
more a political questlon, than any other subject on which. they may
«contend. . None can be settled without war or treaty, which is by po-
litical power; but under the old and new confederacy. they could and
can be settled by a court constltuted by themselves, as their own
~subst1tutes, authorized to do.that for states, which states alone could
do before.. W are thus pointed to the true. boundary’ lme between
political and- Jud’xelal power, and questions, A soverelgn dedides
by his own will, which is the supreme law within his own boundary;
6 Peters, 7143 9 Peters, 748; a court or _]udge, decides according 1 to,
the law prescribed by the soverexgn powery and that law is the rule
for _]udgment The submission by the sovereigns, or states, to.a
court of law or equity, of conti'oversy between them, without pre-
scribing any rule of decision, gives power to decide. accordin g to the
: approprlate law - of -the case; 11 Ves. 294; which .depends on the
subject. mitter, the source pnd natureof the claims of the parties; and -
the law which governs them.- From the time of such submlssmn,
the question ceases to be & pohtlcal one, to be decided by the sic volo,
sic -jubed, of political power; it comes to the court to be decided
by its judgment, legal, dlseretlon, and solemn consideration of the
rules of law appropriate to its nature as a Jud1c1al question, depend-
ing on the exercise of judicial power; ds it is bound to act-by known
and ‘settled principles of national or mumclpal Jurisprudence, as the
case requires.
It has never been contended that prize “courts of admiralty j Jlll‘lS-
VoL XIL—5 A 7~
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diction, or questions, before them, are not. strictly Jud:cial they de~
eu}e on questions of war and peace; the law of .nations, treaties, and
thée municipal Jaws of the;capt,urmg nation, by ‘which alone they are
¢onstitited; a- fortiorl, if -such courts were ‘constituted by a solemn
treaty between the state under whose authorny the eapture was made,
and "the state whose eitizens or sabjects suffer by the, capture. Al
nations submlt to the. Jumsdxcuon of - such eourts oyer their sub‘]ects,'
and hold: the.u' final decrees’ concluswe on rxghts of property. . 6Cr.
284--5.

These considerations lead to the deﬁmtlon of pohtwal and judicial
power and questions; the former is that which a sovereigh or state
exerts. by his or its own atthority,as veprisal and confiscation ; 8 Ves.
429 the latter is that: which is: granteti ‘to a court or Judxcral tmbunal
So of controversies:bétween states; ‘they are in their nature. political,
wheén the. soverelgn or state reseryes ‘to:itgelf the right of deciding on
it; niakes it the « subject of :a treaty, to be settled as between states
mdependent ».. ‘or “the. foundation of ; regresenbatmns from state to
state.’* This is pohtwal equity, to hé adjudged by the parties them-
selves,as contradlstmgulshed from Ju(hclal equity, administered, by 4
court of justice, decreeing the.equum’et bonumi of the case, let who or -
what be the parties before them. ' These are the. definitions of law as
made in the great Marykind case of Baxclay v. Russell, 3 Ves. 435,
as they have' long been settled: and established. Thelr correctness".
‘will be tested by.a. reference to the question. of original houndary,
as it ever has been, and yet ig by the constitutior of England which

- was ours’before the revolutxén, while colonies; 8 ‘Wheat., 588; a8 it
was here from 177 1 to 1781, thence. to' 1788, and since by the con-
ptttutlon 28 expounded by t}us Court..

If the: questlon congerning the ‘boundaries, of -contiguous: pieces of
land, manors, iordslnps, of ¢ounties. palatine, arises within the realmy,
it wag cogmzable in the high'court.of chancery, in an ‘appropriate
case; a mere.question of title’ to any defihed . part; was cognlzahle,only
by ejectment’or real action in a court of: law, which werg .in: exther;
case judicial questions. '} Ves.sen.446-7. - If between councs'Pala=
tine; boundary involved not only:the. right of soil, butthe- highest
franchise known to thé law of Englahd, jura.regelia, to the same ex-
tent as the kirg in rnght of the crown: and royal Jurlsdlctldn - Pala-
tine _]urlsdlctldn was a quahﬁed eovereignty, till. abridged by the 24
H..8..ch. 24, Seld Tit. Hon, 360, 382, 638, 838; 1 Black. Com-
mentaries, 108-17; 7 Co. 195 Cro. El. 240; 4 D. C. .D 450, &c, The
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count appointed ‘the- judges- of-courts: ‘of law. and equity the kmg 's
" writs-did ‘not rusi.into his: county; - ‘writs weré:in his name, and ins
‘dictments agairist’ his peace,’ Co. Inst 204-18. .Yet his Ju‘rlsdxctlon,
his, royaltiés, and jura regaha' &e., existed ‘or djsappeared, accord-
ing as a chancellor’ ‘should" decrée,as Lo boundary Pennv. Baltlmore,
~ 1'Ves. sen. 448-9; &c. The kmg had no’ Jumsdxctlotr over' boun-
. dary within the realm; without he had it in all his dommions, as the -
absolute owner of the territory, from wham all title and power must.
flow; 1 Bl, Com. 241; Co. Litt. 1; Hob. 322;.7.D..C. D. 765 Cowp.
-205-11; 7 Ca 17, b »as the supreme legislator; save a limited. powér
in parhament. He could make and -unmake boundames in any. part
4of his- domlmons, except in proprietary- provinces.  He exercised
- thig power by treaty, as in 1763, by hmltmg the coloties to the Mis-
sissippi, whose charters extended to the South seéa: by proclamatmn,
‘which was a supreme law, as in Florida and Georgia, 12 Whedt. 524;, «
1 Laws U.S.443-51; by order in couneil, a8 between MaSsachusetts
and New- Hampshlre, clted in the argument.’,. But in all cases it was
by ‘his political power, which was competent to” dismember-. royaly
though it was not exercised on ‘the’ chartered or proprietary. pro-
vinces. M¢Intosh v. Johnson, 8 Wheat, 580,  In council, the king
had no orlgmal judicial powet, 1 Ves, sen. 447.. «He decided on ap-
peals from ‘the colonial courts, settled beundames, in virtue of his
prerogative, where there was no agreement‘ but if there is a dlsputed
agreement, the king cannot decree on it, and- therefore, the council
remit it to be determined in another place, on the foot of the contraet,
1 Ves. sen. 447. - In virtue of his prerogatlve, where' there was no
agreement, 1 Ves. sgn. 205, the king acts. ot as a judge, ‘but as the
sovereign actmg by the advice of his,counsel, the members ‘whereof
do not and ‘canhot sit as judges. . By the statute 20 E. 3, ch. 1, it is
-declared, that. « the king hath delegated his whole judicial power fo
the judges, all matters-of judicature aceording to the laws,”” 1 Ruff
2463 4 Co. Inst. 70, 74: he had, therefore, none to exercise: and
judges, though members of council, did not Slt in Judlcature, but
‘merely as hlS advisers. :

Thie courts had no-jurisdiction over the colonies, | persons or pro-
perty therein, except in two cases; colonies and provinces bemg cor-
poratxons under- letters patent, 3 Ves. 435, were amenable to the
king in the klng s bench, by quo warranto, ‘which is a prerogative
writ; and-a'scire facias, in chancery, to repeal the letters paterit, which

_1is a part of the statutory jurisdiction of that-court in such cases, by
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the court in chancery, also in virtue of ‘the royal prerogative, by
which the charter was made. - -But, chancery could not.act on boun-
daries in the royal or chartered colonies: it could act on lords pro-
prietorsof provinces, when they were in the realm, where they vere-
.subjects, though in their provinces they- were soverelgn, ‘dependent
_only on-the crown and the general siipremacy of parliament. Acts
of parllament did not bind them, unless extended to them express]y,
or by. necessary consequence, 2 Ves, ‘sen. 351. ' They had ull the
' powers of counts palatine, the absolute propriety of soil, and the pow-
ers of legislation; the only restraint upon them was by the powers
reserved to-the king by. his letters patent and allegiance to the crown-
in matters of prérogative not granted. The power of parhamen,t
‘was, op the American prmclple of the revolution, confined to the
regulatlon of « external commeree;”’ though by the: Enghsh prmciple,
it extended to all cases whatever, Yet sovereign as they were as to
all things, except those, relatmg to the powers of thé king and parha—
ment, chanoery coyld and did-actron agreements between them as fo
their boundaries, in the case of Pennyv. Baltlmdre, though it could not
~ have done sohad they stood: at arms’. length; in'which case the kg
in council could alone have decided the original boundary on ap ap-
peal, 1. Vés. séni. 446. Chancery also could-and -did decide on-the’
title to the Isle of Man, which was a feudal kingdom:* 6n a bill for
dlscovery of title, rehef asto rectories and tithes, which was a mére
franchise;‘a- plea to Jurxsdlcuon was overruled. - Derby v. Athol, 1
Ves. sen. 202;. S. P. Bishop of Sodor & Man v. E: Derby, 2 Ves.
se.1. 3375 356,

In each of ‘these cases, obJectlons to ‘the jurisdietion were made’
“gimilar to those mhde in this, but were overruled; and néithet the'
anthority or principles of either have been questxoned4 on ‘the con-
trary, they have been recogniséd ,and adopted by all courts which
follow the course of the law. of England;  yet- each involved the
same questlon as the- present. In’ the first,. the decree as to boun-
dary settled by corisequence ‘the collateral and dependent questlons
of title, jurisdiction, and sovereignty, ¢ of and over the disputed terri-
tory; in thé two last, on a suit for regtories and tithes, the. title to a
feudal kingdom was. but a dependent matter, and was settled. by
» decidmg that the bishop had a right to the tithes be claimed: "The
. same principle was settled in the case of the Nabob of the Carnatic
" v.. The East India Company, though jt s commonly referred to, in

fayour of a contrary position.
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On. the- or1gmal pleadmgs, the case was on-2 hill for: an account -
* founded on two agreements between the partles, in 1785 and 1787 5
The defendants plead their rights and privileges under thelrcharter,"
with power to make peace and war within its limits; that the plain-
tiff was a soyere1gn prince; that-the agreements stated-in the bill
Were made with him in their respectlve capacities, one as an absolute;
‘the other as a quahﬁed sovereign; and that the matters therein con-
tained related to peace and war, and the security and defence of their
‘respective territorial possessions.

The plea was consideréd: and  overruled by the chancellor, thus
exercising Jurxsdlcnon to that extent. 1 Ves. 871,987, ' An answer
was then put in, ¢ontaining the same matter as the plea,. adding that
the agreements between- the parties were, treaties of a federal cha-
ractér; both being sovereigns;: and that the agreement of 1787 was °
a final treaty; and, thetrefore, thé- subject matters thereof were. cog-
nizable by the law of nations .not by:a mummpal court. Thé bill
was dismissed on this ground: “Itisa case of mutual treaty hetween, -
personis acting, in that instance, as states. independent of each other;
and the eircumstance that the ‘East India Company are mere subjects
with relation to this country, has nothing to do with that. That
treaty was entered into with them as a nei ighbouring independeit state,.
and-is'the same as if it was a treaty between -two sovereignsy and
consequently is not a uubject of mumc1pal private. Jurlsdlctmn.
It thusis mamfest that if the answer had been to the merits, there
must have been 3*deéree: the dismission resulted from the new
matter added, as is evident from theéopinion of the chancellor on. the’
plea; and of lord ¢ommissioner Eyre on the answer, and his: closmg
remarks, in which he declares; “that the case was considered wholly
mdependent of the: judgment om the ' plea, and was decided on the

. answer, which introduced matters showing that it was not mercantile
in its nature, but political; and therefore the ‘decision stood wholly
clear of the judgment on the plea . 3 Ves. jr. 56, 60. -

. That a foreign sovereign may sue inan English court of law or
equity, was settled in cases brought by the king of Spain, Hob. 1183.
That a foreign government may sue in chancery, by such agents-as
it authorizes to represent them, on whom a cross bill can he served,
with such process as will compel them to do justice to the defendant,
was decided in the Columbian Government v. Rothschild, 1 Sim.
104. Thesé cases were recognised in The King of Spain v. Machado,
by the house of lords; who held that a king had- the same right to
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sie as any other person, but that when he did sue in chancery, it
was as any other suitor, who sought or submitted to. its jurisdiction;
that it could decide on the construction and validity of the treaties
‘between France and the allied sovereigns of. Europe in 1814;, and on
the validity ‘of a private and separate treaty- between France and
“Spain.

. The case involved. both questlons both were. fully considered by
the lords, in- aiﬁrmmg ‘the "decree of the chancellor, overruling the
demurrer, 4 Russell, 5603 which assngned for cause that the plamtlﬁ'
had riot made out a case for. any ‘relief in a‘court-of equity, for the

_ Teasons; assigned in the argument: that a forelgn sovereign' could
‘ot ‘sue in yirtue ‘of: his prerogative rlghts ; that an English court
* would hot'enforce these rights, aceruing out of a treaty. with France,
which was inconsistent with the existing relations between each of
- those ‘countries, (France ‘and Spain;) and the klng of England: 2
Bhgh P.C. new series; 81, 44, 46, 50, 60.
The court of king’s bench also will consider the - effect of the de-
: claratlon of independence and treaty.of peace, in-an action on a bond
Folliott v.’ Ogden, 3D & E:1730.

' From this view. of the law of England, the results are. clear, that -
'&he séttlement of bouridaries” by the king in council, is by his pre-
rogative; which: is pohtlcal power, acting on a_palitical question
between - dependent corporauons or proprletaries, in his dominions
thhout the realm.. Wheh it is done in CEancery, it is by its judi-
cial power, in % judicature according to the:law,” and necessarily a
judicial question, whether it relates to the boundary of provinces,
aecordmg to an agreement between the owners, as Penn v. Balti-
move; the title io a feudal kmgdom, Iia sult appropriaté to equity,
where the feudal king appears and pleads, ag in the’ case of the Isle
of Man; ot ori ah agreement. ‘between a foreign sovereign and the East
India’ Company, in their mere corporate capacity. But when the
company assumed the character of a sovereign, assert the agréement
to' be a “federal treaty,” between them and the plaintiff, as neigh-
bouring sovereigns, each mdependent and the subject matter to be
-peace and ‘war, political in-its nature, on which no miunicipal court
can act by the law of nations, chancery has no jurisdiction, but to-
" dismiss the bill. ‘Not because it is founded on a treaty, but because
“the defendant.refused to submit it to judicial power: for, had the
Company not made the objectlon, by -their answer,'the court must
‘have proceeded asin The King of Spam v» Machado, and décreed on
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the validity, as Well as the construction of the treaties. The court,
in one case, could not force a sovereign defendant to submit the
merits of the case to thelr cognizance; but in the other, when he was
plalntlﬁ' and a subJect was a defendant, who appeared and plead, the
whole subJect matter of the pleadings was decided by judicial power,
as.a Judlclal question; and such has been, and isthe settled. course of
eqmty in, England.’
" In the-colonies, there was no judieial tmbunal which could sett]e
: boundarles between them; for the court of une could not adjudicate
on the rights of another, unless as o plamtlﬂ" The only power todo-
itiremairied in the king, where there was no agreement;. and in
chancery, where there was one, and the partles appeared; so that the -
question was partly political and partly judieial, and so- remained till
the declaration of 1ndependence ‘Then the states, being indepen-
dent; reserved to themselves the power of settling their own bounda-
ries, which was necessarily a. purely political matter; and so continued
till 178%. - Then.the states. delegated the whole power over contro-
-verted: boundanes to congress, to appoint and its court to decide, as
Jjudges, and g}ve a final sentence-and. judgment upon it, asa Judlclal
question, settled by a speclally appomted judicial power, as the
‘substltute of the king in couneil,:and the court of chancery in a
proper. case; before- the one a8 a pohtlca} arid the other as a Judlclal
questmn - :

Then came-the constitution, which divided the.power between
the political and judicial departments, after incapacitating the states
from settling their controversies upon any subject, by treaty, com-
pact, or.agreement; and ‘completely reversed the long established
eourse of the-laws of England. Compacts and agreements were
referred ‘to the politieal, cbntroversies to the judicial power. This
presents this part of the case in a very szmple and plain aspect. All
‘the states have transferred the. decision of their controversies to
this Court; each had a right to  demand of it the exercise of the
-power which they had made _]udlmal bythe confederatlon of 1781
and 1788; that we should do that which neither states or congress
could do, settle the controversies between them. We should forget
our- high duty, to declare to litigant states that we had Jumsdlctlon

- over judicial, but not the power to hcor and determine political con-
troversies: that boundary was of a political nature, and not a ¢ivil
one; and dismiss the plaintifi”’s bill from our records, witheut even
giving it judicial consideration.. We should equally forget the die-
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tate of reason, the known rule drawn by fact and laws; that from the
pature of-a cont. oversy hetwegn kmgs orstates, it cannot be Judxﬂcxal,
that where they reserve to themselves:the final decigion, it is of
necessity by their inherent political power; not that which has' been
delegated o the judges, as. matters -of judicature, according to the
Jaw.. Thesé tules and prmclples have been adopted. by 1 thls Court
from.a very ‘early period.

-In 1799, it was laid down, that though a state could not sue at law
for an ihcorporeal ught .as.that of sovereignty and Jurlschctlon, there:
Was no reason why a remedy cduld not be had.in equity.; "That-one
state may file @ bill against another,'to be. quleted as to-the boun—
‘ darxes of  disputed territbry, and this Comt mrght appoint commise
sioners. to ascertain and report them; ‘since it is monstrous to falk of
eRisting rw’hts,,Wﬁhout correspondent: ‘rémedies. 3. Dall: 413. In
New Jerséy V. Wllson, thie: only. qiestion’ in the case . was, syheiher
“Wilson ‘held, éertain- lands exempt from’ taxatnon 7.Cr. 164 In
Cohens v.: Virginia, thé Court. held, that- the judicial power of - the
United States miust be: eapablé of dediding any judiefal - questron
'gro‘ng out’ of the cohstitution and laws. That jn one class of ¢ages,
“ the character - of the partles is‘every thing, the: nature. of the case
nothmg,” in the:other, “the nature of the case is:évery thing; the
chardcter of the partles nothing,’?. That the clause. relaémg to.cpses
‘in Jaw or equity; arising under the constltutlon, Iaws, and treatles,A
“makes no exception in terms, or regards “the condition of the party.”’
If there be any gxceptlon, it is"to be. 1mphed against’ the express
‘yyords of the article. In the secénd class, “ the jurisdietion’ depends
entirely on the charidter of the partles,” comprehendmg “ contro-’
versies batween two or moje states.”” * «If these be the partles, itis’
entirely ummportant what may be the subJect of- controversy Be
it what it may, these parties have:a constitutional rlght to comei mto

.the eourts of the Union,”” 6 Wh. 378, 884,892-3.

In the followmg cases it wxll appear; that the course of the Court
‘on the subject of boundary, has been in accordance with gll the fore-
gomg rules; let the question arise as it mdy, in a case in equity, or a.
case. in- Jaw, of - a civil or criminal nature; and whether-it affécts the
rights-of individuals, of statés, or the United States, and. depends on
“¢harters, laws, treaties, compacts, or cessions which relate to boundary.
“In Robingon'v, Campbell, the suit involved the constructjon of the
compact 6f boundary between Virginia and North Carolina, made in
1802; and turned on the question, whether the land in.controversy
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was always within the original limits of Tennéssee; which the Court’
de¢ided. 8 ‘Wh. 2183, 218, 224. "The’ United States v. Bevan, was
an indietment for murder, the questions:certified for the apinion, of
this Court were :- “1st, whether the place at which the offerice was
- eothmitted; was within' the jurisdiction of Massachusetts; and 2d,
whether it was committed within the jurisdiction of the ciréuit court
of ‘that district, - Tt was considered and’ decided, as a questmn of
‘boundary, 3 ‘Wh. 339 386, as before stated. . In Burton v. Wllhams,
the case involved a’ colhsxon of interest between North Carolina,
TenneSSee, and the United States, under ‘the: céssions by the former
to-the two latter, in which  this Court reviewed all the agts of con- -
gress and of the two states ori the subject, and the motives of the par- -
‘ties, to ascertain whéther the ¢asus federis had ever arisen, The
- ease a\lso involved the’ construetion: of ‘the compact.between Tennes-
see and- the Uhited- btatea, niade in 1806, - The Court use thig lan-
, guage' in ‘relation to- it The members of the American ;amlly .
‘possess ample ‘means of defence under- the ‘constitution, which we,
‘hope ages to come will vemfy ‘But happily for our domestic. har-
mony, the power: of aggresswe operation against each other is. taken
away.” It is dlfﬁcultl to imagine what other means of defence ex-
isted .in such a case, unless thosé which the Court adopted, by con-
' struing ‘the ‘acts recited, as the contracts. of mdependent states; by’
these rules which regulate contracts relating to’ territory and boun-
ddry. 3 Wh.' 529, 533 ‘538, "In De La Crolx Ve Chamberlam, it was-
held, that «a questlon of disputed boundary between two' ‘sovereign,
mdependeqt nations, is - .indeed ‘more propexly a subject fordiplo-
~matfc discussion and of treaty; than of judicial investigdtion. :If the
~United ‘States 4nd Spain had settled this'dispute by treaty, before -
the. United States -extinguished - the clalm of Spain to the Floridas;
the boundary fixed’ by such “treaty Would have concluded all par-
ties.””. 12 Wh. 600. Aecordlngly, in Harcourt v.. Gailliard, ‘which
“arpse on a British grant made'in 17 77, the Court " decided ‘the case
by reference to the treaty of 1763, the acts of the king before the
-revolution, ‘the effect of the declaration,of; mdépendence and treaty
'of peace in. 1783, in- order to ascertsih the original boundary he-
“tween Florida and Georgia; on which the whole case turned. ‘12
‘Wh: 524, ‘In‘Henderson v. Poindexter; thé same point arose, and the
same . course was taken; the treaty of boundary.with Spain in 1795,
was' also considered. by- the Court, -as well as the cession by Georgia
to'the United States in 1802, and the varxous acts of congress on the
VOL XIL.—5 B - :
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‘subject. 12 Wh. 530, 534, &c. In Patterson v. Jenckes, the title
depended on the boundary between Georgla and the Cherokees;-and
the’ on1y question was, as to the, territorial limits of the state; accord-
ing to the treaties with them and that state, which the Court defined,
~ and decided accordmgly 2 Peters, 226-7, &e. So they’ had pre-
viously done’ in various cases, arising on the boundary- between
.North Carolina and the Cherokees.. * Wh. 155; 2 Wh. 255 9 Wh.
673; 11,Wh, 380. In Foster & Elam v. Neilson, two questions
arose:- 1. On the boundary of the treaty of 1803, cedmg Louisiana
o the: United States, as it was before the cession of the Floridas 'by
Spam, by the treaty of 1819: 2d. The-construction of the eighth
article of that treaty. . Both claimed the territory lying north of a
' lme drawn east from the Iberv1lle, and extending from the Missis-
sippi to the Perdido.. The.title to the: land claimed hy the parties;
depended .on the'right of Spam to- grant lands within the disputed
territory; at the date’ of the Spanish grant to the plaintiff; in 1804. -
He,_ claimed- under it, a3 being then within the territory of, Spa1n~
and conﬁrmed .absolutely by the treaty of -cession:s-the defendant
rested on his possession. On-the first questien, the Court held, that
so long-as the United States. contested the boundary, it was ‘'to. be
settled by the two governments, and- not by the Court; but if the
boundary had been'setiled hetween France while she held Loulslana,
and Spain while she held Florida, or thé Ilnited States and Spain -
* had agreed. on the houndaty after 1803; then the Court could decide
it as a matter bearing directly on.the. tltle -of -the plamtlﬁ' On the,
‘second’ question, they ‘held, that as the- government Kad up to that
time construed {he eighth article of the treaty of 1819, to he'a mere
-stlpnlatmn for the future confirmation of previous grafts by Spain,-
to be made by some legislative act, and not a present confirmation,
‘absolute and final by the mere force of the treaty itself, as a supreme
law of -the- land, thé Court was bound net to’ give a different con-
‘struction.- On that constiuction; the question was, by whom"the ¢on-
firmation shodld be made: -the Court leld the words of the treaty to
~ be the Janguage of -contract, to be executed by.an act of the legmla- ,
turg, of course by political power; to be exercised by the congress at
its dlscretton, on ‘which the. Court could not act. But the Court’
distittétly revognised the distinetion between an executory treaty, as
a mere contract between nations; to be carried into execution by the
sovereign power of the respective parties, and an executed treaty,
effecting of itself the object to be accomplished, and defined the line
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'be:tween them thus: - Our’ constitution declares a treaty-to be the
law of the land. "It is conseyuently to'be regarded in courts. of jus-
tice, as eqmvalent to an act of the legislature, whenever it operates
of:itself without the aid of any legislétive provision. But when the
_terms of the stlpulauon import .a 'contract; when either of the par-
ties stlpulate to perform a partlcular act; the treaty addresses itself
to the political; not to the judicial department; and ‘the legislatufe
must-exgeute the contraet; before it can become a rule for the Court.””
" Adopting the construction given by congress, and the boundary bemg
disputed: in 1804, when the grant was made, the Court considered -
"'both to be political quéstions; and held thews not to be ecognizablé
by judicial power.. 2 Peters, 253, 299, 306, 309, 314, 315. "All the-
prmclples laid- down in this case, were fully considered and affirmed
- in the United States v. Arredondos; which arose under-an act of ‘con- -
© gress, submitting to this, Court the final decision of controversies
" between the United States and all pérsons claiming lands in Florida,
under- grants, &c. by Spain, and preseribing the. rules for its deci-
sion, among whxch was the “ stipulations of any treaty,” &e. Thus
acting under the authorlty delegated by congress, the Court held
that the construction of the elghth article of the treaty of 1819, by
its submission to judicial power, became a judieial question; ‘and on
_ the fullegt consideration, held, that it operated as a’perfect, present, -
- and. absolate. confirmation ‘of all the grants 'which come within its
provision.- That no act of the’ polmcal department remained- to be
““done; that it was an ‘executed ‘treaty, the law -of the land and a rules
for the Court 6 Peters, 710,735, 741, 742, 743. ‘In. the United
" States v, Perchieman, the Court, on consndermg the’ necessary eﬂ'ect
of this constructlon, repudlated that which had been given in Foster
& Elam v. Nellson, 7 Peters, 89. 'In the nymerous”cases Wh1ch ‘
_ have arisen since, the treaty has been taken to be an eXecuted one,
a rule of title ahd :property, and. all questions arising under it to -be
- judicial; and congress has confirmed the action of the Court when-
.ever, necessary ' In New Jersey v. New York, the Court were unani-
mous-in considering the disputed boundary between these states, to
‘be within their orlgmal Jurisdiction, and reaffirming the jurisdiction
of the circuit courts, in cases betiween parties claiming lands under
" grants from dlﬁ'erent states: the only difference of opinion was on
ong point, suggested by one of the judges, whether, as New York
had not, appeareéd, the Court could award compulsory process, or
proceed ex parte; a point which does not arise inthis cause, and need
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not'to be consndered in its presem stage; as Massachusetts’ has ap-
peared and: plead to the merits of the.bill.

1If judicial ‘authority. is ‘competent to settle what is the line be-
tween judicial and political power: and questxons, it appears from this
view of the law, as administered jn Eingland and fhe courts of the
United States, to have been. done without any one decision to thé "
contrary, from. the time, of Edward the Third. . The statute refer-
red to, operated like our constituiion to make-all- questlons judieial,
which were submitted to judicial power; by the parliament of Eng-
land, the people or legislature of these states, or congress; and 'when
this has been 'done by thé constitution, in reference to disputed’
“boundaries, it will be a dead letter if-we did ‘not exercise it How, as -
this Court has done in the cases referred. to.

The course of the argument’ made it necessar y for the. Court to
pursue that which has been taken. Having dlsposed of ‘the Teading .
objection to jurisdiction, we will examine the others.

It has been argued by the defendant’s counsel, that by the declara-
tion of mdependence, Massachusetts became a sovereign. state oyer

“all. the termtory in her.possession, which she claimed by charter or
agreement' in the enjoyment.of whxch she cannot ‘be ‘disturbed:

To -this obJectlon there are .two obvmus answers: .-lst. By the
_‘third article of confederation, the states. entered into a mutual Ieague
for the defence of their sovereignty, their mutual and general wel-
fare; bemg thus allies in the war of the revolution, 3 settled pririci-
ple of the law of nations, as laid down by this Court, prevented one
- from making any acquisition at the expense of the other: 12 Wh. -
525-6. This alliancé continued, in war and peace, till 1788; when;
2d: Massachusetts syrrendered. the right to judge of her own boun- -
dary, and submitted the power of decxdmg a controversy concermng
it to this Court. 6 'Wh. 878, 380, 393.

It is said; that the people inhabiting the disputed tertitory, ought
to be made parties, as their rights.are affected. . It might with the
same reason be objected, that a treaty or comipact settling boundary,
‘required the assent of the people to make-it vahd, and- that a°decree
under the. ninth article of confederation was‘void; as -the.authority
to make it 'was derived from the legislative  power only. * The same
objection was overruled in  Penn.v. Baltimore; and in Poole .v.
Fleeger, this Court decldred, that an agreement between states; con-"

- sented to by congress, bound the citizens of each state; - Thére. are.
two principles of the law: of nations, which would -protect. thern-in
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~their: propertv :1st. That- grants by a government, de facto, 6f party
of a. dlsputed terntory in- it8 possession, are valid against, the state
- which Had the right. 12 Wh,600-1. -2d. That when. a territory
Is acqulred bv treaty, cessmn, or eyen ¢onquest, the rights oz the.in-
~ habitants. to property, are- respected ahd sacred. 8 Wh. 5895 12

;’Wh 535 .6 . Peters, 7 12; F Peters, 867; ¥ & Peters,‘ 455 9 Peters,‘
, 133 10 Peters, 330, 718, &e..

It -hag> been’ contended that t}hxs Court cannot proceed. in this
cause, without some- process and rule of. decision prescnbed appro-
\priate to the: case, ‘but-no question ‘on" process ‘¢an. arise on these
-pleadmgs, nibuie is now necessary, as the defendant has appeared and
_plead whlch plea in itself makes the first point in the cause; without,
- any addltlonal proceedings that is, whether the: plea shall be allowed -
if. sufficient in law to bar the ‘complaint, or. be overruled, asnot e
. ing a bar.in law, though true’ m fact.. In this state of the case, it'is
that of, the Nabob ¥. Thie East. India Company, where the plea was:
'*overruled on" that ground;. whereby the defendant was-put.to an -
answer, assigning. additional grounds, to- sustax—n a motion to dismigs;
or if, the plea is allowed, the. defendant must next prove the: truth-of-
the.matters ‘set. up. When ‘that i is: done, the Court must-decide se- .
-cording- toi the law of eqmty, 1 Ves. sert. 446, 203, whether the
‘agfeement plead shgll- ‘settle, or leave the ‘boundary- ‘open toa settle:
"ment by. ouj- Judgment ‘according to the law of . natjons, the-charters
from the.crown under which" hoth: parties, claim, as ‘m -5 Wheat.
3755 by the law of prescription, as cIalmed by the defendant on the
same- principles which have been rules for the action: of this Court in.
the case: I Ves. sen. 453; 9 Peters, 760.
* It'is. further ohjected, that though: the -Court may render, they
~ cannot execute-a decree without an act of congress in aid.

1In testing . this’ obJectlon by the comfnon law, there can be no difs
ficulty -in “decreeing, as in- Penn v, Baltimore; mutatis mutandis;
That the: agreement is valid, and- bmdmg between- the: parties; .ap-
pomtmg commissioners 4o ascertain and mark the line thereih desig-\
nated; order their proceedings .to be returned to the Court; 3 Dall.
412, note;: decree that: the parties should quietly hold- accordmg to.
the articles; that the citizens on-each side of the line-should be
" bound. therehy, so far.and no farther than the states could bind them
by a compact, with the. assent of congress, (11 Peters 2093) 1 Ves.
sen. 455; 3 Ves. sen., supplement by Belt. 195,197,  Or if any dif-.
ficulty should occur, do as declared in 1 Ves. sen.; if the parties want
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apy:thing more to be done, they must resort td anothér jurisdiction, .
which is approprlate to.the cause of complamt, as the king’s bench, or
the kingin councﬂ Vide Uanited States v. Peters, 5 Cranchy 115,185,
case of Olmstead; imake the decree without prejudice to the (United
States;) or any persons-whom«the- parties :could not bind. And in
case any person, should . obstruct the execution of the agreement, the
party to be at hberty, froni: time .to time, to apply to the Court. 1 .
Ves. jr.454; 8 Ves. sen.. 195,196, Or, as the. -only question is one
of Jumsdlctlon, whick the Court Wlll not divide, they will retain the .
bill, and’ direct the .parties to a- Aforum .proper to decide collateral
questions.. 1 Ves. sen. 204,205 2 Ves. 'sen.'856, 3575 1 Ves. sen, 454;
5 Cranch, 115,.136.. -On the. other hand, should the agreement not
be held: blndmg, the Court will decree the boundary to be ascertained
“agreeably to the charters, according -to the altered, circumstances of
the case; by which-the bouncary being established, the rights of the
partles will be.adjudicated, and the party in whom it .is ad_]udged
may enforce it by the process appropriate to’ the case; civilly.or eri-
minally, accordlng to the laws of the state, in- which the aet which
violates the right is committed. In ordmary cases_ of bqundai'y,
“the functxons of 'a court of equity- consist in settling it by a final de-

' eree, deﬁmng and confirming it when run. Exceptmnsxas they arlse, ’
must be acted on.according to the circumstances. -

‘In England, right will be administered to a subJect -against the :
king, as a matter of grace; but not.upon compulsion, not by writ,
but pet:tlon to the chancellor, 1 Bl Com. 243; for ne writ or pto-
cess can issup against the king, for the plain reason given.in 4 Co. 55,

a.; 7 Com. Dig,, by Day, 83; Prerog. D. 78; 8 Bl Com. 255; “that,
the kmg canngt command- hlmself » No execution goes out on a Judg-
ment or decrée against him, on a monstrans de droit-or petition . of
right, or traverse of an mqulsmon which had been taken in his favour;
for this reasen, that as the law- glves him & prerogative for the benefit
of his subjects, 1 Bl Com. 255, he is presumed never to do a wrong,
or refuse a right to a _subject;. he is presumed to have done the thing
decreed, by decreeing in his courts that it shall he done; such decree-
is executed by the lgaw as soon as it-is rendered; and. though process
i3 made out to make the record complete, it is.never taken from the
office. Co. Ent. 1965 9. Cp 98, a; 7 D. C. D. 83,/ The party in
whose favour & decree is made, for removing: the lands of the king
‘from the possessmn of a subject, or declaring a seizure unlawful and
awarding a writ, de libertate, is, eo instanti, deemed to be in actual
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possessxon thereof; so that a. feoffment, with livery of -séisin,- made"
before it is actually taken, is as vahd as if. made afterwards. Cro. EL
523 8. P. 463.
The same prmclple was adopted by the eminent jurists of the re-
volution, in, the ninth article of the confederation, declaring that the

- séntence of the Court.in the cases provided ‘for, should be final and’

» concluswe, and with. the. other proceedmgs in the case, be transmlt-”
ted ta congress, and lodged among their ‘acts, for the security of the
parties concerned, nothlng farther being deemed necessary. The
adoption of this. prmclple, was indeed a ‘necessary effeet, of the revo-.
lution, which'devolved. on each. state the prerogative of the kmg as .
he had held it in the colonies; 4 Wheat. 651; '8 Wheat. 584, 588;

‘and now holds it within- the realm of England; subject to the. pre-

sumptions attached to it by the common law, which gave, and by -

‘which it ‘must ‘be exercised. : This Court. cannot presume, that any

“state which holds prerogatlve rights for the good of  its citizens, and
bv the constitution has agreed that tnose of any othex state shall
enloy rights, pmvﬂeges, and immunities in each, as. its ‘own " doy’
would: either do wrong, or deny right to a sister state or.its’ citi--
zens, or. refuse to submit to those ‘decrees of this Court, rendered’

~ putsuant to its own delegated .authority; when in’ a monarchy its
fundamental law declares that such decree ‘executes itself.  When,
too, the nighest courts of a kingdom -have most solemnly declared -
that when the king is.a trustee, a court of chaucery will enforce the
execition of a trust by a royal trustee; 1 Ves. sen. 453; and that -
when a\forelgn king i is a plaintiff, in a court of equity, it can’ dd-com-
pletejustme, impose any terms it thinks proper; has him i in its power,
and cnmpletelv under its control and jurisdiction; 2 Bligh: P. C. 57;
we ‘ought not to doubt as to/the course of i staté, of this Uniont; as-a
contrary one would endanger its peace, if not its existence.- In the
case of lestead this Court ekpressed its opinion that if state legis-

. latures may annul the Judgments of  the courts of the United States, .
and the rlghts thereby avequired, the constitution becomes a solemn’.
mockery, and " the nation ‘is.deprived of the mears of enforcing its’

. laws; by its own trlbunal So fatal a resul{ must be deprecated by
all; aiid the people of every state must feel a deep intetest in resist~ -
ing .principles so destructive of the Union, and ‘in averting conse-
qUenees so fatal to themselves. 5 Feters 115, 135,

- 'The mouon of the defendant is, therefore, overruled.
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Mr. Chief Justice Tangy, dissentingt ‘

I digsent fromi the opinion of the Court, upon the motion-to djs-
miss the bill, It has, 1 find, been the umform practxce in this.Gourt,
for the Jusﬁdes whe: dxﬁ'ered from-the Court ‘9n constitutional. ques-
tions, to-express:therr dissent. In conformxty to thiy usage,l proceed
to state: briefly the- principle 'on which I differ, but do- not, in this
stage of the proceedings, think it necessary to énter fully into the
reasohing upon whieh niy opinion is’ founded. . The final, hearmg of
‘the case,'when ‘all the facts are before the: Court; would be: a more fit
.oteasion for examining’ various points stated in the: opinion of "the
©burt; in'which I.do not coneur.

I do - not doubt -the power of this’ Court to hear and determme a
controversy' between states, or between. individuals, in relatlon to
the boundaries of the states, where the suit is brought to try a mght
of property in-the soil; oi ‘any other right which is properly the sub-
jeet.of Ju&lclal cognizance and; :decision, and, which depends upon the
trug boundary ling, -

‘But the powers gwen to thie courts of ‘the United States by the
constitution are Jlldl(:lal poWers, and extend-to:those subjects, only,
which aré: Jud;mal in their gharacter; and not to those .whieli-are
poh‘acﬁl, And whether the suit is.between states or betwegn indi-
viduals, the matter sued for-must be one which is properly the ‘sub-
jeet of - ]lldl(:lal cognizance and control,-in erder to give _]urlsdlctlon
to the Court to try and. decide 'the rights of the' parties to the: stit.

“The object of the bill filed by Rhode Island, as stated.in the prayer,
is-as follows: That the northern boundary’ line ‘between your com-
.plamants and the state of Massachusetts may, by the order and de-
ciee of this’ Konourable Court, be ascertained and established, and

“'that. the rights of jurisdiction and soverelgnty of your complainants
_to -the whole tract of land, with the appurtenances mentioned, de-
scribed, and -granted, in- and by the said charter or letters patent to
the said ‘colony of Rhode Island and Providence Plantations, heré-
inpefore set forte and runnmg on the north, an east and west line
drawn three miles south of the waters of said Charles river; or of any’
or every part’ ‘thereof, may be restored and confirmed to your com--
plainants, and your complamants may be quieted in the full and free
enjoyment of her jurisdiction and .sovereignty over the same; and
the title, Junsdlctlon, and sovereignty of the said state of Rhode Island,
and Providence Plantations over the same; be -confirmed and esta-.
blished by the decree of this honourable Court; and that your com-
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plainants ‘may have such other and'further relief in the premises as -
to this honourable’ Court shall seeth meet, and consistent with equity
and good conseience.:

It appears from this statément of the ‘object of the bill, that Rhode -
Tsland ‘claims no right,of property in the soil of the territory in con-
‘troversy. ' The title to the land is not in dispute between her and
Massachusetts. - The subject matter whlch Rhode Island seeks to
recover from ‘Massachiiselts, in this suit, is, sovereld‘nty and juris-
diction,”. up to the boundary‘line. described-in her bill. And she
‘desired to estabhsh this line s the true boundary between the states;
for the' purpose of showmg that she is entitled to recover from Mas-
sachUSetts the soverexgnty and Jurxsdlctlon which Massachusetts nowe
“'holds over the ‘territory in-question." Sovereignty ahd _]urlsdlctlon
ate not ratters of propérty; for the’ alleglance in the disputed terri- -
tory cannot be a matter of propéerty. Rhode Island, therefore, sues
“for political rights. - They are the only matters in controversyy and
the’ only things o be recovered; and’ if she suceeeds in this Buity she
will recover political rlghts over the territory in questlon, which are
now withhéld from hér by Massachusetts:

Contests for rights of 30vere1gnty and jumsdlctlon between states
‘overany partlcular territory, are not,'in my, Judgment, the sub_]ects‘
of judicial cognlzance and control, to be recovered and énforced in
an ordinary suii; and are, therefore, not: w»thm the grant of Judxclal

- power contained in the constltutlon

" Tu the case of New York'v. Conneotxcut 4 Dallas, 4,in the note,
Chief J ustice Ellsworthoays, “To have the benefit of the agreement
between the states, the defendants below, who are the settlers of New
York, must - apply to a court of equlty, as well as the state’ herself;
‘but in no ‘case'can a specific: performahce be ‘decreed, unless there is

a substantial right of soil, not a mere right of poImcal jurisdiction, to
be protected and enforced ”

In the case of The Cherokee Nation v. The State of. Georgla,
Peters, 20, Chief Justice Marshall, in delivering the opinion of the
.Court, said: “That part of the bill which respects the land occupled
by the Indlans, and prays the aid of the Court to protect their pos- -
session, may be more doubtful: The mere question of rlght might,
perhaps, be decided by this Court, in a proper case, with proper par-
ties. But the Court is asked to- do more than decide on the title.
The bill requires us to control the legislation of Georgia, and to re-
_strain the exertion of its physical force. The propriety of such an

Vowr. XI1L.—5 C : ' B
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interposition by the-Court may be well questioned. - It savours: toa
much - of the exercise of political power to-be within the proper
province of the judicial department. But the opinion on’the pomt
respecting parties makes it unnecessary to decide this question.”
 Inthe case hefore the Court, we are called on to protect and en-

force the “mere political Jurlsdlctlon” of Rhade Island; and the
bill of the complainant, in effect, asks us'to * control the . legislature
‘of Massachusetts, and to restrain-the exercise of its physxcal force”
Wlthm the dlsputedlterntqry Acoordmg to the oplnlons above re-
ferred to, these questions do not belong to the judicial: department.
This construction of the constitution is, in my judgment; the -true
one; and I therefore think the proceedings in this case onght to be
dismissed for want of jurisdiction. ' o

Mr Justice Barsour said, that ‘he comcurred in the result of the
opinion in this case. That' this Court had jurisdiction. to settle the
"disputed boundary between the two states, litigant before it. But he
wished to be understood, as not adopting all the reasomng by. which
~ the Court had arrived at its concluswn

. Mr. Justice STory did not sit in this case.

On considerition of the motion made by’ Mr, Webster :on. a-prior
“day of the present term of -this Court; to. ‘wit, on Monday. the 15th
day of January, A. D. 1838, to dismiss the. complamant’s bill. ﬁled
" in this case for-want of Jurlsdlctmn, and of the a,rgUments -of counsel -
thereupon had; as well .in_support. of, ‘a8 against the said. motion: It \
is now here ordered and adjudged, by, this Colrt, that the said mo-
tion. be, and the same is hereby overruled:.



